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-EPORT OF SPECIAL COMMITTEE ON AFFILIATION OF 
BAR ASSOCIATIONS. 
the Members of the Executive Committee of the Massachusetts Bar 

Association: 

This committee was appointed by the president to formulate a 

n of affiliation of local bar associations and report it for further 
msideration of the Executive Committee, following the discussion 
Hf the subject at the last meeting of the Executive Committee. 
| The special committee consists of: Robert G. Dodge, President 
uf the Bar Association of the City of Boston, Joseph Wiggin, Vice- 

resident of the Middlesex County Bar Association, Edward M. 
Dangel, former President of the Law Society of Massachusetts, 
lichard B. Walsh, of Lowell, President of the Federated Bar Asso- 
fiation of Middlesex County, Edward A. MacMaster, of Bridge- 
water, former president of the Brockton Bar Association, Hon. 
John G. Brackett, a member of the Executive Committee of the 
ssachusetts Bar Association, and Frank W. Grinnell, Secretary 
f the Massachusetts Bar Association, who was named as chairman 
the committee by the president. 
| The committee has had various suggested plans for affiliation 
or federation called to its attention including the plan of radical 
organization of the Massachusetts Bar Association into a body 
of delegate membership explained and discussed at the last annual 
eting and referred to as ‘‘Plan I’’, and the less radical plan for 
hanging the by-laws referred to as ‘‘Plan II’’, both of said plans 
sppearing in the MassacHusetts Law QuarRTERLY for February, 
32, page 20. 

After meeting and discussing the subject, the committee con- 
luded that Plan I, involving the radical reorganization above men- 
ioned, was neither advisable nor feasible, and that ‘‘Plan II’’ did 
bt go quite far enough. Accordingly, the committee recommends 
he following, which combines elements of both and may be de- 
seribed for convenient reference as ‘‘Plan III’’. 

_ This plan contemplates the voluntary affiliation of local asso- 

lations with the Massachusetts Bar Association. Affiliation will 

Mpose no burden on the local association except the payment of a 

fominal annual assessment of five dollars. It will mean that all 

fe members in good standing of an affiliated association will be at 
(1) 
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once eligible for membership in the Massachusetts Bar Association 
on certificate of membership in the local association and on paying 
the annual dues of five dollars, without the usual formal proposal 
and election. It will also mean that the president or some other 
representatives of the county bar associations, the Bar Association 
of the City of Boston and certain other associations including those 
in a few cities where the county bar, as such, is not organized, wil] 
automatically become members of the Executive Committee of the 
Massachusetts Bar Association. 

The object of the plan is primarily to bring about a more effee. 
tive organization of the lawyers of the Commonwealth and to ensure 
greater co-operation in the effort to accomplish the aims of all bar 
associations in furthering publie and professional interests. It is 
hoped that these results may be brought about by increasing the 
membership of the state association and interest in its work, 
strengthening its executive committee and extending its influence 
in many ways. 

Increased membership will give the state association the larger 
income which it needs. With dues of only five dollars a year it has 
been able to publish the Massacnuserts LAW QUARTERLY and mail 
it to all members of the association without additional charge. The 
cost of this has been naturally the principal charge upon the income 
of the association, and the continuance of the publication has been 
possible only because the services of officers of the association have 
been willingly given without compensation and recently without 
even an allowance for expenses. This work and the other activities 
of the association can of course be carried on more effectively with 
a larger income, such as the association should have. 

The plan proposed involves the following changes in the by- 
laws. (The present by-laws will be found in the QuARTERLY for 
May, 1930, Supplement No. 2, p. 17.) 

First. Amendment of Article I. 

It is suggested that there be added at the end the following 
paragraph : 

‘‘Each member in good standing of a bar association 
which has become an affiliated association under the pro 
visions hereinafter contained may, by virtue of his member- 
ship in such affiliated association, automatically become 4 
member of the Massachusetts Bar Association upon applica 
tion accompanied by certification of his membership in such 
affiliated association by its secretary and paying the dues 
for the current year as provided in Article XV.”’ 





as | 
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ion Second. Amendment of Article II. 

ing It is proposed that this by-law shall be amended so as to read 
sal § as follows: 

her ‘*The officers of the association shall be a president, one 
Lion or more vice presidents, a secretary, a treasurer and an 
108e executive committee which shall consist of the president, the 
will most recent ex-president, the secretary and the treasurer, all 
the ex-officiis, together with twenty-one other members. 


‘*No one shall be eligible for the office of president for 
more than three years in succession. The president shall be 


fee. chairman of the executive committee. 

sure ‘*The members of the executive committee other than 
ber the ex-officio members shall consist each year of the follow- 
tis — , ae x 

the A. The president for the time being of such of the 


following bar associations as shall become and remain 


ork, affiliated associations under the provisions hereinafter 
ence contained or such other officer or former officer of each 
of such associations as shall be selected by its president 
reer and designated in a written communication to the secre- 
hel tary of this association before the date of the annual 
: meeting or such other date as the executive committee 
mail may determine: 
The Barnstable County Bar Association, 
come Berkshire County Bar Association, 
been Bar Association of the City of Boston, 
have Brockton Bar Association, 
hout Essex Bar Association, , 
ol Franklin County Bar Association, 
ta: Hampden County Bar Association, 
with Hampshire County Bar Association, 
Law Society of Massachusetts, 
e by- Bar Association of the County of Middlesex, 
v i Federated Bar Association of Middlesex County, 
Norfolk Bar Association, 
Worcester County Bar Association. 
swing B. The president or other officer or former officer 
selected and designated as aforesaid of (1) the Fall 
River Bar Association in 1933 and each:third year there- 
iation after; (2) the New Bedford Bar Association in 1934 
». Pro- and each third year thereafter; (3) the Taunton Bar 
mber- Association in 1935 and each third year thereafter. 
yme 8 


: Provided, with respect to each of these associations, that 
)plica- it becomes and remains an affiliated association. 

1 such C. Such other members, elected from the member- 
» dues ship at large of this association, as shall make the total 
number twenty-one as above specified.’’ 
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‘There shall be the following standing committees 
appointed annually by the President : 


Committee on Membership. 

Committee on Legislation. 

Committee on Legal Education. 

Committee on Judicial Appointments. 

Committee on Grievances. 

Committee on Nominations. 

Special committees may be appointed by the President.” 

Third. Proposed new Article IIA: 

‘‘Any bar association which signifies its desire to affili- 
ate with this association by certificate of its secretary duly 
authorized by vote of its executive board shall become an 
affiliated association. Such affiliated association shall pay 
an annual assessment of five dollars to this association, and 
the affiliation shall continue so long as it is not in default 
with respect to this payment and during such affiliation it 


may send a delegate to the meetings of this association with 
privileges of voting.’’ 


Fourth. The last paragraph of Article XIII is hereby re. 
pealed. (This paragraph relating to delegates of local associations 
is covered by the proposed changes above suggested and should 
therefore be repealed to avoid confusion.) 


FrRaNK W. GRINNELL, Chairman. 
Rosert G. Dopee. 

JOSEPH WIGGIN. 

Epwarp M. DANGEL. 

RicHarp B. WALSH. 

Epwarp A. MacMaster. 

JOHN G. BRACKETT. 


I concur in the report as drafted not because I believe it to be 
a final solution of our difficulties but because it seems to be the 
only plan the Committee can at present agree upon. 

I look upon it as a preliminary step toward the ultimate accept 
ance of Plan I, which I think we must adopt before the Massachv- 
setts Bar Association can become fully and effectively representa 
tive of the entire bar of the Commonwealth. 


Ricuarp B. WALSH. 
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THE ‘“‘LAME DUCK’’ AMENDMENT AND THE MASSA- 
CHUSETTS POLICY AND PRACTICE IN REGARD TO 
THE RATIFICATION OF FEDERAL CONSTITUTIONAL 
AMENDMENTS. 


The undersigned appeared before the Legislative Committee on 
Constitutional Law in opposition to the ratification, at this session 
of the Legislature, of the so-called ‘‘Lame Duck’’ Amendment to 
the Constitution of the United States for the following reasons 
which appeared in the Springfield Republican of March 15, 1932, 
and were submitted to the legislative Committee. As the far- 
reaching aspects of the matter are not generally realized, these 
reasons are reprinted here. 


REASONS FOR OPPOSITION TO SUDDEN RATIFICATION. 


The resolution under which the amendment is submitted allows 
seven years for the state legislatures and the people of the various 
states whom they represent to consider whether this amendment 
should be ratified. 

No matter what the subject matter of any proposed amend- 
ment may be, the ratification of an amendment to the constitution 
of the United States is, and should be, considered by the legis- 
latures and the public as a solemn matter deserving careful study 
and deliberate judgment. The purpose of submitting such amend- 
ments to the various states is to secure such deliberate study and 
judgment after the amendment is submitted, in order that the 
people of the United States, whose constitution is involved, should 
have an opportunity to study and consider the matter and inform 
their representatives in their legislatures of their opinions if they 
wish to do so. 

While some persons in each state follow the proceedings of 
Congress, many others do not follow them sufficiently to under- 
stand clearly the contents and effect of such an amendment until 
after it is submitted to the states. Such persons, who may have 
as intelligent an interest in their government as any one else, are 
entitled to ample opportunity to study the proposal thus submitted. 
In spite of these rather obvious principles of popular government, 
there are some groups who, with a characteristic modern tendency 
to pass laws quickly and think about them afterward, are urging 
the Massachusetts Legislature to enter a speed contest. Such per- 
sons should be reminded that this is not a race or a beauty contest. 
If it were, the state of Virginia, which is old enough to know better, 
has already won the title of ‘‘Miss Anti-Lame Duck’’ by sudden 
ratification. 

Part of the character and consequent influence of Massachu- 
setts has always been reflected in the past by her serious considera- 








tion of serious matters. The Massachusetts constitution of 1780 
was the first one to be submitted to the people in the various towns 
for consideration. 

in accordance with this principle of deliberative government, 
the Massachusetts constitution provides that amendments, whether 
originating in the Legislature or by the initiative, shall be eon. 
sidered by two successively elected Legislatures before they are 
submitted for ratification. Is it wise to act on a national amend- 
ment in a hurry? 

In view of past experience, there has been a strong movement 
throughout the country in favor of a proposal known as the Wads- 
worth-Garrett amendment to require that amendments to the fed- 
eral constitution shall not be ratified by state legislatures until the 
members of at least one house shall have been elected after an 
amendment is submitted by Congress, and that any state may 
require confirmation by popular vote of ratification by a legislature. 
This proposal has been vigorously discussed on both sides and it 
is not my purpose to discuss it now, but to point out that in 1920 
the Massachusetts Legislature, by chapter 560 of that year, solemnly 
adopted a declaration of policy, which, if followed by the other 
states, would accomplish without constitutional amendment the de- 
sired purpose of securing careful study and deliberate consider- 
ation. 

The act of 1920 recited in its preamble that :— 


*‘It is hereby declared to be the policy of the commonwealth 
that the General Court, when called upon to act upon a proposed 
amendment to the federal constitution, should defer action until 
the opinion of the voters of the commonwealth has been taken, as 
herein provided, relative to the wisdom and expediency of ratifying 
the same.’’ 


While such an advisory vote is not legally binding upon the 
judgment of representatives, because it is part of the function of 
representatives to exercise their own judgment, in the interest not 
only of the commonwealth as a whole, but of the nation, such 
information from the people of the commonwealth, or any of them, 
is entitled to serious consideration. Illuminating suggestions may 
be received at any time from any citizen who is interested in his 
government if such a deliberate course is followed. 

That declaration of policy reflects the character, experience and 
judgment of Massachusetts as a leader in the history of popular 
government. It also reflects the policy of being ‘‘fair to constitu- 
ents’’ which Charles Jackson, the grandfather of Justice Holmes, 
has sent down through the history of Massachusetts from a speech 
in the constitutional convention of 1820. It points the way toa 
simple solution of the problem of careful deliberation which is 
involved in the proposed Wadsworth-Garrett amendment, already 
referred to. Having taken a position of leadership among the states 
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by this solemn deelaration of policy, shall the Massachusetts Legis- 
lature now retreat from its position and leadership and refuse to 
follow its own standard? 

The ‘‘lame duck’’ amendment may be, and probably is, advis- 
able, although its form might, in my opinion, be improved upon. 
This letter is not written with any purpose of opposing the amend- 
ment, but we all should have ample opportunity to study it care- 
fully. Few people today really understand it. 

The maintenance of the standard set by Massachusetts in the 
act of 1920 is of far more importance than any argument in favor 
of sudden action. 

FRANK W. GRINNELL. 
Boston, March 12, 1932. 


After the hearing the Committee on Constitutional Law re- 
ported (Senate Doe. 321). 


‘that in its opinion said proposed amendment is meri- 
torious, but respectfully calls to the attention of the general 
court the provisions of section eighteen of chapter fifty- 
three of the General Laws, which was originally enacted as 
chapter five hundred and sixty of the acts of nineteen hun- 
dred and twenty, under the following preamble :— ‘ Whereas, 
It is hereby declared to be the policy of the commonwealth 
that the general court when called upon to act upon a pro- 
posed amendment to the federal constitution, should defer 
action until the opinion of the voters of the commonwealth 
has been taken, as herein provided, relative to the wisdom 
and expediency of ratifying the same’ —accordingly the 
committee recommends that the vote on ratification of the 
proposed amendment be not taken at the present session 
of the general court, but that it be referred to the next 
annual session in order that the opinion of the people as 
to the wisdom of ratifying said amendment may be obtained 
by submission of the question to the voters at the biennial 
state election in the current year, under the provisions of 
said section eighteen, as the question of ratifying the pro- 
posed child labor amendment, so called, was submitted to 
the voters under the provisions of chapter five hundred and 
nine of the acts of nineteen hundred and twenty-four. 


For the committee, 
JosEPH R. Corron. 
Senator FINNEGAN and Representatives CHEVALIER of 
Holyoke, Levins of Boston and Concannon of Boston, dis- 
sent.’’ 
The report of the Committee was considered by the Senate on 
March 23. A motion was made to amend the report by substituting 
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a resolution for immediate ratification. This motion was defeated 
by a vote of 27 to 7 and the report of reference to the next annual 
session was then accepted (see Senate Journal of March 23, 1932), 

As the matter goes over the Governor’s Message transmitting 
the amendment and the proposed amendment itself are here re. 
printed for the study of the bar. 


THE GOVERNOR’S MESSAGE. 


EXECUTIVE DEPARTMENT, BosTON, March 9, 1932, 
To the Honorable Senate and House of Representatives: 

Herewith is transmitted a certified copy of a Resolution of 
Congress, entitled ‘‘ JOINT RESOLUTION Proposing an amend- 
ment to the Constitution of the United States fixing the commence- 
ment of the terms of President and Vice President and Members 
of Congress and fixing the time of the assembling of Congress”, 
received today, together with a letter, from the Honorable Secre- 
tary of State of the United States, for your action thereon in 
accordance with law. 

This Resolution proposes an amendment to the Constitution 
of the United States providing that the term of office of Senators 
and members of the House of Representatives shall begin on the 
third day of January, and the term of office of the President shall 
begin on the 20th day of January after the general election in 
November. It also provides that the Congress shall assemble at 
least once in each year, such meeting to begin on the third day of 
January unless a different day is appointed by law. The amend- 
ment also provides for contingencies, not at present cared for 
under the Constitution, in the event of a failure of the Electoral 
College to elect a President in the usual manner. 

The effect of this amendment will be to do away entirely with 
the so-called short session of Congress. The Congress elected by 
the mandate of the people in November would go into office within 
two months, and begin immediately upon the performance of its 
official duties. It clears up a situation not foreseen by the framers 
of the Constitution which has existed for years contrary to their 
intention and to the democratic principles of the government 
which they created. It removes uncertainties which have troubled 
thoughtful students of our Constitution. 


JOSEPH B. ELY. 
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THE CERTIFICATE OF THE SECRETARY OF STATE. 
No. 1105 
UNITED STATES OF AMERICA 
[SEAL] 
DEPARTMENT OF STATE 
To all to whom these presents shall come, Greeting: 

I Certiry That the copy hereto attached is a true copy of a 
Resolution of Congress, entitled ‘‘Joint Resolution Proposing an 
amendment to the Constitution of the United States fixing the 
commencement of the terms of President and Vice President and 
Members of Congress and fixing the time of the assembling of 
Congress,’’ the original of which is on file in this Department. 

IN TESTIMONY WHEREOF, I, Henry L. Stimson, Secretary of 
State, have hereunto caused the Seal of the Department of State 
to be affixed and my name subscribed by the Chief Clerk of the 
said Department, at the City of Washington in the District of 
Columbia, this eighth day of March, 1932. 

Henry L. Stimson, 
Secretary of State. 


By C. E. MacEacnuran, 
Chief Clerk. 
[Seau] 
THE PROPOSED AMENDMENT. 

8. J. Res. 14. 
SEVENTY-SECOND CONGRESS OF THE UNITED STATES OF AMERICA; 
At the First Session, Begun and held at the City of Washington 

on Monday, the seventh day of December, one thousand nine 

hundred and thirty-one. 


Joint Resolution proposing an amendment to the Constitution of 
the United States fixing the commencement of the terms of 
President and Vice President and Members of Congress and 
fixing the time of the assembling of Congress. 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two-thirds of 
each House concurring therein), That the following amendment to 
the Constitution be, and hereby is, proposed to the States, to become 
valid as a part of said Constitution when ratified by the legisla- 
tures of the several States as provided in the Constitution : 
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** ARTICLE — 

‘‘SecTion 1. The terms of the President and Vice President 
shall end at noon on the 20th day of January, and the terms of 
Senators and Representatives at noon on the 3d day of January, 
of the years in which such terms would have ended if this article 
had not been ratified; and the terms of their successors shall then 
begin. 

‘*Sec. 2. The Congress shall assemble at least once in every 
year, and such meeting shall begin at noon on the 3d day of 
January, unless they shall by law appoint a different day. 

‘‘Sec. 3. If, at the time fixed for the beginning of the term 
of the President, the President elect shall have died, the Vice 
President elect shall become President. If a President shall not 
have been chosen before the time fixed for the beginning of his 
term, or if the President elect shall have failed to qualify, then 
the Vice President elect shall act as President until a President 
shall have qualified ; and the Congress may by law provide for the 
ease wherein neither a President elect nor a Vice President elect 
shall have qualified, declaring who shall then act as President, or 
the manner in which one who is to act shall be selected, and such 
person shall act accordingly until a President or Vice President 
shall have qualified. 

‘*Sec. 4. The Congress may by law provide for the case of 
the death of any of the persons from whom the House of Repre- 
sentatives may choose a President whenever the right of choice 
shall have devolved upon them, and for the case of the death of any 
of the persons from whom the Senate may choose a Vice President 
whenever the right of choice shali have devolved upon them. 

‘*Sec. 5. Seetions 1 and 2 shall take effect on the 15th day 
of October following the ratification of this article. 

‘*Sec. 6. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the legis- 
latures of three-fourths of the several States within seven years 


from the date of its submission. Jno. N. GARNER, 


Speaker of the House of Representatives. 
CHARLES CURTIS, 
Vice President of the United States and 
President of the Senate. 


I certify that this Joint Resolution originated in the Senate. 
Epwin P. Tuayer, Secretary. 
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IMPROVEMENT OF TRIAL BY JURY. 


The requirement of unanimity in jury verdicts has caused 
trouble from the very beginning. 

Gradually after the Norman Conquest of England in 1066, 
jury trial which was in use in Normandy was introduced into 
England and the number of the jury finally became fixed at twelve. 
But in France the principle of a majority decision prevailed. 

See Evidence At the Common Law, by James B. Thayer, p. 86. 

Prof. Thayer on page ninety gives some of the reasons which 
were given for the selection of the number twelve and quotes from 
Duncomb’s Trials per Pais (1665). 

‘* And first as to their (the jury’s) number twelve; and 
this number is no less esteemed by our law than by Holy 
Writ. If the twelve apostles on their twelve thrones must 
try us in our eternal state, good reason hath the law to 
appoint the number of twelve to try our temporal. The 
tribes of Israel were twelve; the patriarchs were twelve and 
Solomon’s officers were twelve.’’ 

Jurors were in England often severely punished for misbe- 
havior and failure to agree was considered misbehavior (See 
Thayer, p. 140). Various methods were adopted to bring about 
agreement of jurors. The sheriff or bailiff who was put in charge 
of a jury was instructed not to give them food or drink or heat. 
When the court was on the circuit, i.e. sitting in different counties, 
if at the end of a sitting a jury was out, having failed to agree, 
the judge on going to the next shire town to hold court might direct 
the bailiff to put the jury in carts and bring them along to the next 
place where the judge was to hold court. 

Within a year or two in Massachusetts, a judge in a criminal 
ease, after a long trial, kept a jury together for over a week hoping 
they would agree. They did not agree and a new trial was required. 
Some years ago in Boston in a criminal case, the jury stood ten to 
two for conviction and the defendant was discharged. The de- 
fendant had taken the stand and denied under oath that he had 
committed the offense with which he was charged. It was reported 
that two of the jury who held out for acquittal were friends of the 
defendant’s uncle. Within two years of the trial the defendant 
confessed his guilt. 

About twenty years ago in a will contest in Boston the jury 
stood ten to two in favor of allowing the will. The report was 
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that two of the jury said they intended that one of the contestants, 
a lady from Philadelphia, should have a part of the estate and 
that they did not care what the evidence was nor what the judge 
instructed them. 

Following the adoption of the Constitution in Massachusetts, 
it was early held that the Constitution required that the verdicts 
of juries should be unanimous, because before 1780 that was the 
established practice. The Constitution did not say in so many 
words that verdicts must be unanimous. When the Province of 
Maine, which was then a part of the Commonwealth, was in 1820 
admitted to the Union as a separate State, the Constitution which 
was adopted in Maine, Art. I, See. 7, provided that ‘‘the legislature 
shall provide by law a suitable and impartial mode of selecting 
juries and their usual number; and unanimity in indictments and 
conviction shall be held indispensable.’’ Maine Const. 1819, Art. I, 
See. 7. 

In the case of Mendon v. Worcester, 10 Pick. 242, decided in 
1830, Chief Justice Shaw said: 

‘‘There is nothing in the Act which requires the jury to 
be unanimous; and yet it would not probably be contended 
that any decision of a jury other than a unanimous one 
would satisfy the requirements of the act, such being one of 
the known incidents of jury trial.’’ 

‘*In the following states the constitutions provide that 
the right of trial by jury shall remain inviolate but a ver- 
dict by less than a unanimous jury in civil cases may be 
valid.’’ 

See American Law Institute, Code of Criminal Proced- 
ure, pp. 1027 and 1028. 

The states named are as follows: 


Arizona Nebraska 
Arkansas Nevada 
California New Mexico 
Idaho Ohio 
Minnesota South Dakota 
Mississippi Washington 
Missouri Wisconsin 


When the Constitutional Convention was held in Massachu- 
setts in 1917 and 1918, a serious effort was made to have the Con- 
stitution amended so that verdicts of a jury agreed to by les 
than the entire jury should be taken as effective. It was then 
deemed settled that the Constitution must be amended before any 
improvement could be made in jury trial. As already noted, at 
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least thirteen states whose constitutions provided that the right 
of such jury trial should be held inviolate provided that verdicts 
agreed to by less than the entire members of the jury should be 
taken as valid. In some states 10 to 2 was made sufficient; in 
others 9 to 3, and in some 8 to 4 in civil cases. In some states the 
provisions extended to criminal cases. More than one-fourth of the 
states have improved their systems of jury trial by, to some extent, 
doing away with requirement of unanimity of the jury. 

Finally the American Law Institute, in the Code of Criminal 
Procedure which has been prepared for it, and has been approved 
by it, recommended for adoption the following: 

**Section 355. Number of jurors concurring necessary 
for a verdict. In capital cases no verdict may be rendered 
unless all the jurors concur in it. In other eases of felony 
a verdict concurred in by two-thirds of the jurors may be 
rendered.’’ 

The word ‘‘sacred’’ used in the Massachusetts Constitution 
has the same meaning practically as the word ‘‘inviolate’’. 

It would seem to be possible for the Legislature to improve 
trial by jury in Massachusetts without amending the Constitution. 
But whether or not this is so, it seems to be certain that the Legis- 
lature, and possibly the Superior Court by change in its Rules, 
can improve jury trials in Equity cases and Probate cases, includ- 
ing will contests. 

It was settled by Parker v. Simpson, 180 Mass. 355, that the 
parties in a suit in equity have no constitutional right to a jury 
trial. It rests in the discretion of the court whether or not jury 
issues shall be framed in equity cases. 

The same is true in will contests where jury issues are framed 
by the Probate Court. 

In the ease of Farnham v. Lenox Motor Car Co., 229 Mass. 481, 
Chief Justice Rugg says: 

‘*Trial by jury has never existed as of right in equity 
but is a matter of sound judicial diseretion.’’ 

If the court has a right to refuse to grant a jury trial, it must 
have the right to say that verdicts may be rendered by a nine to 
three or an eight to four majority of the jury. 

Will contests now constitute a very important part of the liti- 
gation carried on in the Superior Court. If new trials can be 
avoided by improving the system of jury trial in such eases, it 
would seem to be well worth while to make the improvement. The 
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Commonwealth will save a good deal of expense and litigants will 
be greatly benefited. 

If such improved jury trial is in this way given a trial by the 
Court, and it is found to be very desirable, possibly without any 
change in the Constitution of Massachusetts the Legislature may 
provide for an improved jury trial in all civil cases and finally in 
all criminal cases. 

Previous to 1700 in North Carolina and in South Carolina in 
the Constitutions which were framed by the distinguished English 
philosopher, John Locke, it was provided that verdicts given by a 
majority of the jury should be sufficient. 

Where a case is to be decided by judges, a decision by a 
majority is always held to be sufficient. The same is true in legis- 
lative bodies and town meetings and in church and parish meetings. 

Since the Constitution was adopted in Massachusetts in 1780 
the Court, without any amendment and without any act of legis- 
lature, has not hesitated to improve jury trial in at least one im- 
portant particular. It was an established part of the system of 
jury trial in England that the jury should be shut up without 
food or drink or heat until they agreed or disagreed. 

In the case of Winsor v. The Queen, L. R. 1 Q. B. 289, 305, 
Chief Justice Cockburn gives this interesting description of jury 
trial in England prior to 1866: 


‘‘Our ancestors insisted on unanimity as the very es- 
sence of the verdict, but they were unscrupulous as to the 
means by which they obtained it; whether the minority 
gave way to the majority, or the reverse, to them appeared 
to have been a matter of indifference. It was a struggle 
between the strong and the weak; the able-bodied and the 
infirm which could best sustain hunger, thirst and the 
fatigue incidental to their confinement. It was said by the 
prisoner’s counsel that it was competent to judges, and 
the duty of judges, to earry with them in earts a jury who 
could not agree, to the confines of the county where the 
trial was had or even beyond the county. I doubt whether 
there is authority for his assertion. ... I question very 
much whether such a practice ever existed. I am sure it 
has not in modern times. But suppose it to have been so, 
we nowadays look upon the principles on which juries are 
to act in a different light. We do not desire that the unan- 
imity of a jury should be the result of anything but the 
unanimity of conviction. ... When, therefore, a reason- 
able time has elapsed and the judge is perfectly convinced 
that the unanimity of the jury can only be obtained through 
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the sacrifice of honest, conscientious convictions why is he 
to subject them to torture, to all the misery of men snut up, 
without food, drink or fire so that the minority or possibly 
the majority may give way and purchase ease to themselves 
by a sacrifice of their conscience ?’’ 

The following clipping from The Panel a paper published by 
the Association of Grand Jurors of New York County shows that 
an effort is being made in New York for improvement of jury trial. 

‘III. I believe that an amendment to the New York 
Constitution allowing a verdict by a divided jury would be 
most beneficial for two reasons. First, it would obviate the 
necessity of a retrial when a jury divides eleven to one or 
ten to two. Such disagreements are frequent and are very 
apt to come at the end of long and unusually complicated 
trials, causing great hardship, and repetition of labor to 
both sides. Second, the change would tend to guard against 
the corruption of jurors. Cases are rare where more than 
one juror is approached or corrupted. If a defendant had 
to influence improperly at least two jurors in order to 
obtain a disagreement the. danger to himself would be in- 
creased in a geometrical ratio, and such a tendency would 
be minimized. The bill supported by the Association of 
Grand Jurors of New York County and by the New York 
State Crime Commission provides for a ten to two verdict.’’ 

It is an old saying that the proof of a pudding is in the eating. 
The following excerpt from a recent letter received from Hon. F. M. 
Clevenger, a judge in Ohio, is convincing: 

‘‘T have never heard a complaint from any source as 
to the soundness of the policy. In sixteen years on the 
bench, trying cases in all parts of the state, I have never 
had a disagreement in a civil case. I would say it is highly 
satisfactory. In none of our Bar Associations have I ever 
heard a suggestion of its repeal. 

‘‘However, we have frequently had up for discussion 
the proposition to amend our Constitution so that ten jurors 
might render a verdict in a criminal ease, other than one 
carrying the death penalty. I would say there is quite a 
decided sentiment in Ohio for such a change as to the crim- 
inal law.”’ 


Letters of a similar purport from lawyers and judges in other 
states, having laws similar to the law in Ohio, state that wherever 
the rule that verdicts by a less number than the entire jury shall 
be accepted as sufficient has proved satisfactory. This shows clearly 
that unanimity is not an essential part of trial by jury. 

Houuis R. BAILEY. 
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THE VIEWS OF CHIEF JUSTICE PARSONS ON THE 
BENCH AND BAR. 


Chief Justice Parsons, during the six years of his service on 
the Supreme Judicial Court from 1806-1813, was the leader in 
developing the modern administration of justice in Massachusetts.* 
In the ‘‘Memoir’’ of him his son, Professor Theophilus Parsons 
said (at p. 199) : 


‘“*T believe there was nothing which my father more 
desired than that the people should cultivate in themselves 
a kind and respectful, but watchful jealousy of the judicial 
department; and should feel a deep and sincere, and yet a 
rational respect for it, founded upon a just understanding 
of the vast importance of its functions. And that the 
people might so feel, the very first and most essential cause 
must be, that the judicial department should deserve to be 
so regarded. He wished that the people should see and know, 
clearly and certainly, the utility of the judiciary to them; 
and that they should see and know as clearly the means by 
which their utility might be secured and preserved. 

‘‘In this department he included, not the judges only, 
but all who were officers of the courts; and among them he 
placed all who practised at the bar. And I believe that he 
was earnest and constant in his endeavors to impress upon 
his students, and upon others who came within his reach, 
that it was the duty of every lawyer to feel that upon him- 
self rested some portion of the responsibility, and of the 
power for good or for evil, with which the institutions of a 
constitutional republic invest its judicial department.’’ 


CHIEF JUSTICE PATTANGALL’S REMARKS AS TO THE 
NEED OF CRITICISM OF JUDGES. 

At the dinner given by the Bar Association of the City of 
Boston in honor of Judge Morton and Judge McLellan, Chief 
Justice Pattangall, of the Supreme Judicial Court of Maine, in 
speaking of the work of judges, made some remarks which may 
well be considered by the bench and bar. While no stenographic 
report of this speech was taken, the following extracts, which were 
printed the next morning in the Boston Globe seem to be accu- 
rate according to our recollection. 


‘*Tt is an unfortunate thing,’’ said Chief Justice Pattan- 
gall, ‘‘that nobody criticizes a judge—to his face. No man 





*See Massacnusetts Law Quarterty for May, 1917, pp. 519-541. 
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ean do his best work without frank, honest criticism, and it 
is unfortunate that the work of judges is not open to such 
criticism. ”’ 

This fact, coupled with the restrictions with which the 


= work of a judge is cireumscribed, said Judge Pattangall, has 

mn a tendency to encourage arbitrary action on his part. ‘‘The 

3° isolation into which the judicial office forces him and the 

yng restrictions that sometime hamper him are the two greatest 
handicaps under which a judge works.”’ 

To those restrictions which prevent a judge from ‘‘guid- 
re ing a jury in its judgment in certain cases,’’ Judge Pattan- 
ves gall attributes, in a great measure, ‘‘the partial failure of 
‘ial the jury system.’’ 
ta **One of the most important duties a judge can have,’’ 
ing he said, ‘‘is to assist in the work of the jury. A presiding 
the justice can be of tremendous assistance to a jury in arriving 
use at a sound judgment.”’ 
be He outlined the difficulties confronting the members of 
Ww, the jury, declaring that they must hear a case without 
= taking notes and without asking questions. ‘‘In this re- 

- 


spect,’’ he asserted, ‘‘they must undertake what no judge 
would undertake.”’ 

uly, In concluding, Judge Pattangall said that, next to in- 
tegrity, courage is the most important attribute for a judge, 
‘*that courageous attitude which enables a judge to maintain 
re absolute personal independence in his relations with the bar 
ich, and the public.’’ 


an He explained that he did not mean by this, that judges 
by should be more austere with members of the bar. He feels 


that the more friendly the atmosphere of the court, the more 
good will be accomplished. 

Judge Morton, expressing his thanks for the honor paid 
HE him and Judge McLellan, said that as the years go by ‘‘all 
judges feel their limitations and perhaps the incompleteness 
of their efforts.’’ Judges, he said, sometimes make mistakes 


r of but judges and the system of justice are moving forward, 
hief always seeking improvement. 

, in dmtaaniaiimmaiis 

may EprroriaAu Note. 
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One of the purposes of the establishment of the MasSaACHUSETTS 
Law QUARTERLY was to provide a professional forum in which 
Massachusetts law and legal administration could be professionally 
diseussed and commented on—an avenue through which the bar 
tan- might perform to some extent its proper function in the develop- 
man ment of the law of the state. 

The plan of the QuarTERLY as a regular periodical in which 


vere 
ecu- 
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such discussion might be expected was suggested by an article by 
Dean Wigmore in the Illinois Law Review (for June, 1915, pp. 
129-135) under the title, ‘‘The Function of a State Law Review”. 
Extended extracts from this article were quoted in the second num- 
ber of the QUARTERLY in February, 1916, pages 38-40. Among 
other things, he said, 


‘*What is the precise spirit and effect which marks the 
pages of such a journal—an organ for state law? It seems 
to be this, that it speaks directly to the mind of all the 
persons interested. . . . 

‘‘The earnest writing in most legal periodicals is a shot 
in the air. It falls to earth, like Tennyson’s arrow, and no 
one knows where, nor cares. But in the state law review, it 
is certain to fall in the hands of readers to whom it is impor- 
tant and useful; for they are the men who make and declare 
and use the very law that you are writing about. 

‘An old country squire, good-natured and liberal in 
religion, was reproached by his friends for continuing to 
attend a certain church, which the others had long ago left 
on account of the preacher’s inefficiency. They remonstrated 
with him for his lack of good sense. ‘Pastor Jones,’ they 
said, ‘has no eloquence. His theology is old-fashioned. His 
sermons are dull. He has no gift of the spirit. There are 
plenty of better preachers in town.’ ‘That may all be so; I 
don’t doubt it,’ he calmly replied; ‘but it has to be a mighty 
poor sermon that doesn’t hit me somewhere!’ 

‘*Such is the consolation of the state law review. It is 
sure to hit somewhere. Its message goes directly home to 
every lawyer, judge and legislator in the state, and they are 
the ones whose thinking makes or shapes the law. . . .”’ 

Of course in a magazine intended to perform the function thus 
described, criticism of judicial decisions and judicial practice is to 
be expected, but it is not intended to be personal criticism of the 
judges. It is intended as professional criticism of the administra- 
tion of justice by professionals in their professional and public 
capacity. It is this kind of criticism of a constructive character to 
the need of which we understood Chief Justice Pattangall to refer 
in his remarks above quoted. 

The QuARTERLY was fortunate in having as members of its 
Publication Committee in its earlier years two retired justices of 
the Supreme Judicial Court, Hon. Henry N. Sheldon and Hon. 
John W. Hammond, and, as the third member, George R. Nutter, 
Esq., who is still a member of the committee. 

Shortly after the magazine was started, in 1915, there was 4 
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eonference between Judge Sheldon, Judge Hammond and the 
editor in Judge Sheldon’s apartment, in which the policy of pub- 
lication was discussed at length. We can see Judge Hammond 
now, walking up and down the room, with his hands behind his 
back, talking in his wise and humorous way about the policy of 
publishing critical comments in regard to the opinions of the Su- 
preme Judicial Court. It was finally decided that such comments 
had their proper place in a periodical of this character provided 
their tone was professional. Ever since that time, discussions of 
opinions and practices in the various courts have appeared. The 
editor, under the constant supervision of the Publication Com- 
mittee, to whom all material has been submitted, has endeavored to 
maintain the standard suggested in the proviso above referred to 
which represented the judgment of Judge Sheldon and Judge 
Hammond. 

All experienced judges know that they make mistakes, as Judge 
Morton said at the dinner in the passage quoted. It is part of the 
function of the bar to discuss in a professional manner such possible 
mistakes because it helps the judges themselves and contributes to 
the gradual development of the law and its administration. 

In this connection the late Thomas W. Proctor said at the 
memorial meeting for Judge Sheldon: 

‘*He took care of the loser. The verdict, the finding, 
the decision take care of the winner. I have sometimes 
thought that the important party to the litigation is the 
loser. If, as he leaves the court defeated, he is forced to 
feel that his cause has received all the consideration that 
there could be for it, we need have no fears for our courts 
of justice. In this, I think, Judge Sheldon succeeded as 
well as any man.’’ 


There are not a few members of the bar who need to be re- 
minded that it is equally not their business to behave in such a 
way as to tire and irritate even the most reasonable judge. 

The bar may well remember another story about Judge 
Sheldon while on the Superior Court. He was observed to be tak- 
ing notes during a trial, although his mind was so clear and reten- 
tive that he seldom needed them. After the adjournment, when 
the judge had retired, the clerk, or some one, happening to look 
on the judge’s desk found that instead of taking notes he had been 
exercising self-control by writing the word ‘‘ Patienee,’’ ‘‘ Patience,’”’ 
over and over again on the sheet before him. F. W. G. 











WHITE v. LOFTUS 
AND THE JURISDICTION OF THE PROBATE COURT. 

The ease of White v. Loftus, decided by the Massachusetts 
Supreme Judicial Court on June 2, 1931, raises some interesting 
questions concerning the exclusiveness of the jurisdiction of the 
probate court over the settlement of estates of deecedents. Appar- 
ently in an acute contest over the domicil of the decedent the ques- 
tion of jurisdiction was entirely lost sight of; at least it was not 
raised by either counsel or court. In the opinion of the writer, the 
action was brought before a court utterly without jurisdiction, and 
should have been promptly thrown out. 

The ease arose out of the estate of Gertrude L. Mayers, who 
died intestate at Santa Monica, California, where she and her hus- 
band, Dr. John E. Mayers, were living. She left as her heirs her 
husband and two brothers, there being no issue. Her property was 
all in Boston, where she had previously resided. 

Dr. Mayers took out administration in Suffolk County, Massa- 
chusetts, alleging his wife’s last residence as Santa Monica, Cali- 
fornia. As a non-resident administrator, he appointed a resident 
agent. He and the two brothers of the decedent then proceeded to 
divide the estate by an informal agreement outside of the probate 
court, Dr. Mayers taking one-half and the two brothers one-quarter 
each, in accordance with California law. 

Dr. Mayers died and his sister was appointed administratrix 
d.b.n. ¢.t.a. of Mrs. Mayers’ estate. She promptly brought an action 
of contract in the superior court against the two brothers of Mrs. 
Mayers, alleging that there had been a mistake; that Mrs. Mayers 
was in fact domiciled in Massachusetts, and that accordingly her 
husband was entitled to the first five thousand dollars and half the 
balance, or twenty-five hundred dollars more than he received. The 
suit involved other points, but the foregoing is the part that inter- 
ests us. The presiding justice submitted to the jury the question of 
domicil, and the jury found in favor of the administratrix d.b.n. 
¢.t.a., namely, that the decedent died domiciled in Massachusetts. 
The verdict was upheld by the full court. 

A bare recital of the facts would seem to show that here was a 
question dealing with the proper distribution of the estate of a 
deceased person, ‘and that the probate court is the only court where 
such a question can be adjudicated. The mere fact that the question 
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of jurisdiction was not raised by the parties does not affect the 
situation. It is the duty of every court to consider whether it has 
jurisdiction over the matter before it and if there is any doubt raise 
the question of its own motion. Eaton v. Eaton, 233 Mass. 351, 364. 
It is not like bringing a bill in equity where there is a possible 
remedy at law. Here is a common law court utterly lacking in jur- 
isdiction over a probate matter. 

The question at issue in the ease was the proper distribution of 
the estate of a decedent, and this is a matter wholly within the 
jurisdiction of the probate court. G. L. 215, §3. While the exact 
question involved in the present case has not come before our courts, 
there have been plenty of cases presenting analogous questions. In 
Tyler v. Wheeler, 160 Mass. 206, the administrator d.b.n. ¢.t.a. of 
the decedent sued the estate of the executor, alleging failure to pay 
over all the assets. The court found against the petitioner, but 
intimated strongly that even if there had been anything due, it 
could not have been recovered until the accounts had been settled 
in the probate court. In Foster v. Foster, 134 Mass. 120, an attempt 
was made by a bill in equity to recover assets alleged to be due and 
unaccounted for. The court held that the accounts must first be 
settled in the probate court. 

After all, it is a question of accounting. It could not properly 
be found by any court that the defendant heirs had received too 
large a share of the estate, regardless of the question of domicil, until 
the accounts had been settled; and decisions of our courts that 
probate accounts can only be settled in the probate court are so 
numerous as to be commonplace. See Jennison v. Hapgood, 7 Pick. 
1; Buttrick v. Snow, 178 N. E. 620 (1931). They can’t even be 
settled in the probate court on its equity side. Green v. Gaskill, 
175 Mass. 265. The right of a person to go into a court of law or 
equity after the probate court has determined what is due him on 
an accounting is a vastly different proposition. 

There is another point which alone should have been sufficient 
to throw the case out of court. The decree of the probate court 
recited the decedent as being ‘‘of Santa Monica, California’’. Such 
a recital in the decree is an adjudication of the domicil which ecan- 
not be attacked in another court in collateral proceedings. Connors 
v. Cunard S. S. Co., 204 Mass. 310; Judge v. National Security 
Bank, 272 Mass. 286. 

Guy NEWHALL, 
Lynn, Mass., March 18, 1932. 
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TWO RECENT CASES UNDER PROCEDURE FOR INTER. 
PRETATIVE OR ‘‘DECLARATORY’’ JUDGMENTS 
INTERPRETING WRITTEN INSTRUMENTS. 


By St. 1929, e. 186, the legislature recognized the useful possi- 
bilities of declaratory procedure, which has been so effectively used 
for some three hundred years in Scotland, for over fifty years in 
England and during the past ten or fifteen years in various Ameri- 
can states, to prevent unnecessary litigation, delay, expense, friction 
and danger of pecuniary loss incident to the idea that persons must 
guess at the meaning of an ambiguous written instrument and could 
not ask a court to decide the meaning until one or the other of the 
parties had taken an irrevocable step. 

The act of 1929 extended the rule-making power to include the 
establishment of procedure by which a person interested under 
proper conditions might in the discretion of the court obtain a 
‘*binding determination of right’’ interpreting the instrument 
‘‘whether any consequential judgment or relief is, or could be, 
claimed or not in the proceeding’’. 

Subsequently, the Superior Court adopted a rule, which took 
effect November 1, 1929. An extended note by Judge Lummus on 
this rule (now Rule 101) was printed in the Massacuusetts Law 
QuarRTERLY for August, 1929, pp. 1-15. As there pointed out, the 
recognition of such procedure had been under discussion in Massa- 
chusetts ever since it was recommended by the late Mr. Justice 
Sheldon and his associates of the Judicature Commission in 1920. 

How many eases have been brought before the court under the 
rule, we do not know, but two eases have come to our attention, one 
in the Supreme Judicial Court and one in the Superior Court. 

THE First Case. 

The first ease which was originally brought in the Superior 
Court and carried on appeal to the Supreme Judicial Court was 
Marcelle, Inc. v. Sol & Marcus Company, decided February 27, 
1931, Adv. Sheets, 609. In the opening of the opinion, the court 
said, 

‘‘This is a suit under St. 1929, ec. 186, for a decree in- 
terpreting a written ‘Agreement and Lease’ between the 
parties. The defendant filed a cross bill. At the trial im 
the Superior Court and at the argument in this court, no 
questions were raised by either party relative to pleadings, 
to procedure under said c. 186, or to the right of the court 
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‘to determine the issues raised. The case is considered on 
the footing presented by the parties and no other questions 
have been regarded.’’ 

Just what the significance of this caveat by the court may be 
as to future proceedings is, perhaps, unfortunately, uncertain, but 
the court then decided the case and the decree interpreting the 
written instrument was made. 


THE SECOND CASE. 

The second case never went beyond the Superior Court. As 
it raises a very interesting question, it will be discussed at length. 
It seems to us that the result reached by the court was mistaken, 
and whether that is so or not perhaps a discussion of it may help 
both the bench and the bar to a better understanding of a discre- 
tionary declaratory practice with which they are not yet very 
familiar. 

**A”’ died leaving a will by which he gave the residue of his 
estate, amounting to approximately $100,000. to one of his two sons 
and a trust company, in trust to pay the ineome to his wife for life 
and on her death to pay the principal with all accumulated income, 
if any, one-half to each of his said sons if living at his wife’s death 
and, if not, to his living issue by right of representation or in 
default of such issue, to the son’s widow and then next-of-kin in 
the proportions that they would take if he had then died intestate 
domiciled in Massachusetts. 

The widow and the two sons did not wish the trust to continue 
unless the law required it. Accordingly, the widow decided that 
she would waive the will provided the result of such waiver would 
be the acceleration of the remainder to the sons so that the trust 
would be unnecessary. Before deciding whether or not to waive she 
wished to find out definitely, if possible, in what position her waiver 
would leave the rest of her family because if the waiver should not 
accelerate the remainder and the court should hold that the income 
of the trust fund must be accumulated by the trustees during her 
life, such a result would deprive the sons of that income during that 
period. She did not wish to bring that situation about as she and 
her sons had made an amicable agreement between themselves in 
regard to the property in case of waiver. 

Accordingly, she filed a bill in equity asking the court to 
interpret the will before she made her decision, and she also secured 
an extension of the time for exercising her right to waive in order 
that the question might be decided. 
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In view of the contingent remainders to children of the sons 
and others in case of the death of either of them if the trust con- 
tinued, a guardian ad litem was appointed. 

The court, while being informally of the opinion that the 
remainder would be accelerated by the waiver, declined to make 
‘a binding determination of right interpreting the will’’ for the 
following reasons: 


‘*The rights of all the plaintiffs in the estate of ‘A’ are 
clearly established by the terms of his will if the widow does 
not waive it. If she does waive it, her rights are clearly 
established by G. L. ch. 191, see. 15, and G. L. ch. 190. What 
the rights of the other beneficiaries of the trust will be in 
that event is a question which can arise only on the oceur- 
rence of the event. On the facts it does not appear that the 
widow can have any such interest in the decision of that 
question as to give her a right to maintain this suit. The 
other plaintiffs have no control over her conduct, in doing 
or not doing the act which may raise the question. But 
assuming that she and the other plaintiffs are proper parties 
to the bill, the question as to the effect of her waiver of the 
will upon the administration of the trust created by it isa 
question which can arise only on the happening of a future 
and contingent event. There is no present controversy 
among the parties or ‘the ripening seeds of one’. Karther’s 
Petition (No. 1), 284 Pa. 455. 

‘‘The question raised by the plaintiffs is a moot ques- 
tion. It concerns future rights as affected by an event which 
may not happen. As the plaintiffs say in their brief, the 
widow is ‘sitting on the fence’, and wishes to have the Court 
make a decree ‘in order that (she) may act with understand- 
ing of the effect of her action.’ 

‘‘The case is not like Marcelle Inc. v. Sol & S. Marcus 
Co., 1931 A. S. 609, where the plaintiff was in controversy 
with his landlord as to his rights under a lease. 

‘‘It is very different from Corkum v. Clark, 263 Mass. 
378, where the plaintiff’s existing domiciliary and matri- 
monial status was established. 

‘‘T rule as matter of law that upon the facts found the 
Court is without jurisdiction to grant the prayers of the bill. 
See 

Sterrett’s Estate, 300 Pa. 116 (1930). 
Matter of Gooding, 124 Mise. 400 (1925). 
Denver v. Denver Land Co., 274 Pac. 743 (Col. 1929). 
Washington-Detroit Theatre Co. v. Moore, 229 N. W. 
618 (Mich. 1930). 
Tanner v. Boynton Lumber Co., 98 N. J. Eq. 85. 
In re Staples (1916), 1 Chancery 322. 
In re Clay (1919), 1 Chancery 66. 
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‘* A final decree is to be entered dismissing the plaintiffs’ 
bill, without costs. 





Og 

After this decision, the widow was obliged to take her chances 
on the results of a waiver. She decided to waive and then a petition 
was filed in the Probate Court by the executors of the will for 
instructions. On this petition, the Probate Court decided that the 
remainder to the sons was accelerated by the waiver. As this deci- 
sion was not appealed from, the result desired by the widow was 
ultimately accomplished although parties and public were put to 
the expense of two law suits instead of one. 

The question of practice on petitions for a declaratory in- 
terpretation of a written instrument under such circumstances still 
remains. 

With the greatest respect for the reasons given by the court 
for declining jurisdiction, we submit that the authorities cited do 
not sustain that decision and that it would be unfortunate if the 
application of declaratory procedure, which is designed to avoid 
uncertainty and unnecessary litigation and expense in connection 
with action depending upon the interpretation of writings, should 
be narrowed to exclude such a case as that stated. There seems 
to be no reason why the widow in such a ease should be left by the 
court to take ‘‘a leap in the dark’’. There was an actual disputed 
question based on doubts arising from reported opinions and the 
beneficiaries under the will and the trust company did not agree as 
to the answer to the question. It does not seem right that a widow 
under such circumstances should be required to take the risk of 
placing the other members of her family in an awkward position. 

Turning now to the eases cited in the memorandum of the 
Court above quoted, in Sterrett’s Estate, all the rights of persons 
claiming under wills of two deceased sisters rested entirely in anti- 
cipation of the death without issue (and without exercising the 
power under the father’s will) of a surviving sister who was insane. 
There were thus persons not ascertained or in being having a pos- 
sible contingent interest. It did not appear in the ease that any 
guardian ad litem had been appointed for them and the fact upon 
which all future rights depended, 7. e., the death under the circum- 
stances named, had not occurred and was not in any way to be 
affected by a declaratory judgment. It seems to have no bearing 
upon the case under discussion in which the declaratory judgment 
is sought to solve an uncertainty, upon the solution of which may 
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depend a present act 
waive. 

In Matter of Gooding, the petitioner for the declaratory judg- 
ment claimed to be a creditor of the estate of his deceased wife 
because of his possible liability as an endorser from certain notes 
signed by her and held by a bank at the time of her death, and as 
such contingent creditor, he asked for a construction of the will of 
his deceased wife’s first husband for the purpose of deciding 
whether the deceased wife owned the fee of an undivided half of 
certain real estate left by said first husband. 

The court naturally refused to make the declaration, as the 
petitioner had not been established as a creditor and might never 
establish his position as a creditor. The whole situation was too 
uncertain to eall for any action. 

In Denver v. Denver Land Co., certain property owners sought 
a declaratory judgment that a certain suggested plan of assessing 
the cost of a sewer district was invalid. The defendant city had 
not adopted the suggested plan by ordinance and there were many 
property owners favoring the proposed plan within the district 
who were not parties to the action and would not be bound. 

The court naturally refused the declaration. The case seems 
to have no bearing on the matter under discussion. 

Washington-Detroit Theatre Co. v. Moore is a very interesting 
case because it is the Michigan case in which the Supreme Court 
practically over-ruled its previous decision in Amway v. Grand 
Rapids Ry. Co. and adopted in substance as the law of Michigan 
the dissenting opinion of Mr. Justice Sharpe in the Amway Case. 
It had to do solely with the constitutionality of the Declaratory 
Judgment Act of 1929, which differed slightly in its phraseology 
from the previous act of 1919 held unconstitutional in the Amway 
Case. The substantial difference in the language of the two stat- 
utes was that the court in the Amway Case was timidly apprehen- 
sive that it could not protect itself from giving free advice on moot 
questions by anybody who asked them for it. It is obvious from 
the recent opinion that later the Michigan Court had discovered 
that in this matter there was such a thing as sound judicial disere- 
tion as distinguished from a timid apprehension of the use of pro- 
cedure designed to prevent unnecessary litigation and promote 
justice where it was practically possible to settle something at the 
time when it was most needed. 

In Tanner v. Boynton Lumber Co., the plaintiffs were owners 
of land on which a mechanie’s lien was entered in favor of the B 
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Lumber Co. against a builder. After the lien was claimed and before 
the lien suit was begun, the builder gave a chattel mortgage to the 
lumber company to secure the indebtedness on which the lien claim 
was founded. Also, he assigned a chose ‘in action to the lumber 
company. The lumber company in the lien suit had obtained a 
special judgment against the plaintiffs. The declaratory judgment 
sought by the plaintiff was that the lumber company holding other 
security besides the judgment against the land should first apply 
such security ; in other words, that the assets should be marshalled. 

The court refused on the ground that the lumber company had 
the right to satisfy its claim by either method and the plaintiffs 
might never be asked to pay, and the whole controversy was pre- 
mature. It is obvious that no action by the plaintiff would be 
affected by a declaratory judgment. 

In re Staples, in 1916, Sargent, J., stated certain general rules 
in regard to declaratory judgments, especially in regard to future 
interests, and pointed out that justice sometimes required the court 
to act even where unascertained persons were involved. 

In re Clay, in 1919, the English Court of Appeal decided in 
the words of the Master of Rolls that, 


‘‘It is not open to a person against whom no claim in 
fact has been made to bring an action saying ‘I wish to have 


> 9?) 


it determined that you have no claim whatever against me’. 

We submit that these cases do not support the order of the 
court in the ease under discussion. 

What the particular reasons were for the creation of the trust 
in the testator’s mind, we do not know. We have suggested in 
previous numbers of the QUARTERLY that one of the objections to 
the current practice of banks and others of the wholesale urging 
upon testators of the creation of family trusts is that many unwise 
trusts must be created which may not be healthy for the family. 
If, therefore, the happiness of the family may, in their opinion, be 
promoted by eliminating the trust under such circumstances, there 
seems no reason why the court should decline to interpret the will 
on which the result of the contemplated action rests so that result 
may be clear before the action is taken. Such a case seems within 
the purpose of this business-like procedure. We respectfully sub- 
mit ‘that the question involved, was not a ‘‘moot’’ question in any 
sense. The contingent unascertained interests were fully repre- 
sented by a competent guardian ad litem. The cost to the public 
and parties of two law suits in two courts was unnecessary and 
worth considering in these days. F. W. G. 
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THE LENGTH OF JUDICIAL OPINIONS. 
By ROBERT KINGSLEY. 
Professor of Law, University of Southern California. 
(From “Nebraska Law Bulletin” for May, 1932.) 

Some recent discussions in legal periodicals,’ and statements 
by judges, made unofficially? and officially, have brought to the 
front once more the question of the length of judicial opinions. 
Since the topie is one somewhat closely allied with the more gen- 
eral one of judicial delay, it may perhaps deserve a brief remark. 

The constitutions or statutes of many states contain provisions 
requiring the appellate courts to give their decisions in writing and 
to state the grounds of such decisions.* This requirement fre- 
quently is adverted to as furnishing the cause of length of judicial 
opinions.’ Obviously it is not. In the first place, such provisions 
have been construed to require the consideration only of points 
properly presented® and necessary to a decision. In the ease of 
Willetts v. Ridgway’ the Supreme Court of Indiana said: 














1 Consult, for example, the articles in the California State Bar Journal, and the 
articles cited, infra, in footnote 2. 

2? Cardozo, Law and Literature; Jesse W. Curtis, How Supreme Court Opinions Are 
Prepared, (1931) 7 L. A. Bar Assn. Bul. 35; John W. Preston, Our Supreme Court 
Opinions, (1931) 7 L. A. Bar Assn. Bul. 67; Edward T. Bishop, Practice in the Appel- 
late Department of the Superior Court, (1931) 6 L. A. Bar Assn. Bul, 252. 

3 For example, Rose, J., concurring in Frost v. Schinkel, 121 Neb. 784, 814, 238 N. 
W. 659, 672 (1931): “1 think the judgment pronounced is right, but I do not concur in 
the opinion adopted by the supreme court. To a great extent it contains discussions and 
rules of law not essential to a decision. What is said on extraneous subjects is dicta not 
binding on the court or parties in future litigation. The effect is to obscure the decisive 
points in the case and to unnecessarily increase the cost of publishing the official reports 
of decisions.” 

* Ariz. Const., Art. VI, § 2; Cal. Const., Art. VI, §§ 2 and 24; D. C. Code, Ch. 1, 
§ 229; Ind. Const., Art. VII, § 5; La. Const., Art. VII, §§ 1, 6 and 26; Md. Const., Art. 
1V, § 15; Mich. Const., Art. VII, § 7; Mo. Const., Art. VI, § 15; N. D. Const., Art. IV, 
$ 101; Ohio Const., Art. IV, § 6; Okla. Const., Art. VII, § 5; S. C. Const., Art. V, 
§ 8; Utah Const., Art. VIII, §§ 25 and 26; Va. Const., Art. VI, § 90; Wash. Const. 
Art. IV, § 2; W. Va. Const., Art. VIII, § 5. 

5 For example: ‘“‘We have been compelled to examine and write this case at great 
length, not because there are any merits in the appeal, but because the questions made are 
before us under the constitution of the state, Art. 7, Sec. 5.”’ Beard v. Sloan, 38 Ind. 
128, 136 (1871). 

“The number of pleas (thirty-three) has been already alluded to. Such an array of 
points to be decided, suggested the inquiry how far the constitutional provision requiring 
a statement of each question arising in the record, and the decision of the court thereon, 
to be in writing, extends. For if that provision be applicable to this case, the opinion 
must necessarily occupy a large space in the reports; and, as we conceive, very unprofit- 
ably. The pleas are all of them familiar as constituting the chief staple of defense for 
years. The learning involved in these and similar pleadings, is a story thrice told in our 
own reports. It is not necessary that the bar and courts of Indiana should give any 
further evidence of their familiarity with the technicalities of the system ...”’ Hand v. 
Taylor, 4 Ind. 409, 411 (1853). 

© Garrett v. Weinberg, 59 S. C. 162, 37 S. E. 51, 61 (1900); State v. Meares, 60 
S. C. 527, 39 S. E. 245, 246 (1901). 

79 Ind. 367 (1857). 
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‘*Other questions have been presented upon which we 
shall now intimate no opinion. It is true that the constitu- 
tion, by an unwise provision, requires that this Court shall 
give a written opinion upon every point arising in the 
record of every case—a provision which, if literally followed, 
tends to fill our Reports with repetitions of decisions upon 
settled, as well as frivolous, points and often to introduce 
its into them, in the great press of business, premature and not 
he well considered opinions, upon points only slightly argued; 
. yet it is a provision not to be disregarded, though merely 
: directory like that requiring the legislature to use good 
- English. But though the provision is not to be disregarded, it 
k. is to be observed according to some construction, and should 
ns receive such a one as to obviate its inconvenience and objec- 
id tionable character, as far as consistently can be done. 
. ‘It often happens that a point is raised involving an 
al important principle, but of minor consequence in its bearing 
upon the particular ease, while it presents the material ques- 
ns tion in some other pending cause. Now, to decide it in the 
ts case where, from its subordinate position, it is but carelessly 
of argued, by one side or the other, if at all, and henee, per- 
haps, but hastily considered by the Court, is unjust to counsel 
- whose subsequently pending cause is thus prejudged, without 
their being heard, and upon an argument on which they 
™ would be unwilling to rest it. It is this class of decisions 
urt which forms the bulk of judicial reports. 
- ‘‘These, and other considerations, have led the Court to 
N. inquire—When does a question, in the sense of the consti- 
in tution, arise in the reeord? 
- ‘‘We do not think it does so merely because it is raised 
ive by counsel nor because it is presented in the assignment of 
~ errors. Nor, necessarily, because it is raised in a bill of 
1, exceptions. It must be a question, the decision of which is 
~; necessary to the final determination of the cause; and which 
v. . the record presents with a fulness and distinctness rendering 
t., it possible for the Court to comprehend it in all its bearings. 
* _  “Henee, it has been the frequent practice of the Court, 
one in eases where a single point would put an end to a ease, 
id. to decide that point and no other. 
of ‘*So, where a cause was necessarily reversed for one or 
ing more errors, and remanded for a new trial, which might be 
“: upon new issues, formed by amended pleadings, and with 
fit. more or less evidence, points which were made upon the 
for first trial, but might not arise upon the record, or where not 
yur . . . . 
oy so distinctly and satisfactorily presented by the record as 
v. they might he after another trial, have been considered as 
60 not necessarily and properly arising in the record, and have 
been passed.’’ § 
* Willetts v. Ridgway, 9 Ind. 367, 369-370 (1857). 
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and this statement has been approved in other jurisdictions.® In 
the second place, an opinion is still an opinion whether it be ten 
lines or ten pages in length and the ‘‘grounds’’ of decision may be 
stated in few words as well as in many and supported by a few 
citations as well as by long and copious quotations from a host of 
previous opinions.’° 

We must, then, go further afield if we are to seek the source of 
judicial prolixity. A more fruitful source of information may, it 
is suggested, be found in the reasons which underlie the writing 
of opinions at all. The commentators suggest three: 


1. To advise the writer’s colleagues on the bench con- 
cerning the case; 

2. To advise the parties and counsel in the particular 
case as to the reason for the result; 

3. To give an accurate statement of the controlling legal 
principles for the benefit of lawyers and laymen in the 
future. 


The first of these, it has been argued, is the result of faulty 
judicial organization. A member of one appellate bench has 
claimed that in his court (and the same may well be true elsewhere) 
only one member actually reads the record and briefs in a ease. 
This judge then prepares an opinion stating facts and arguments 
with sufficient fulness so that his colleagues may decide intelli- 
gently whether to coneur or dissent without themselves reading 
anything except this opinion." To the extent that opinions are 
prepared for this purpose, it would seem clear that no general pub- 
lie good is being served, and that a remedy lies in a revision of 


®* Consult: Heald v. Strong, 24 N. D. 120, 131-134, 138 N. W. 1114, 1119-1120 (1912), 
where the court quotes from Willetts v. Ridgway, 9 Ind. 367, 369-370 (1857), supra, at 
footnote 8, and said: “In order for a question to fairly arise on the record (in case not 
triable de novo), it must, of course, not only in fact exist in the record, but it must be 
properly assigned as error. But this is not all, for it is not by any means true that 
every question thus assigned fairly arises on the record. If its decision is not necessary 
to a final and complete determination of the rights of the litigants, it cannot be properly 
said to fairly arise on the record, within the meaning of such constitutional mandate. It 
is absurd to impute to the framers of the constitution an intent to require of the courts a 
decision of every point raised, regardless of whether a decision of other and controlling 
points in legal effect puts an end to the litigation. It would not only force upon the court 
needless labor, but it would be an unwise and dangerous practice, as it would inevitably 
result in laying down hastily prepared precedents on points naturally not as carefully 
considered as those which are necessarily controlling and decisive of the appeal. In view 
of this, it is well settled that, when necessary and controlling points are decided, the other 
questions cease to fairly arise on the record.” (Italics in original.) 

% Compare Mr. Justice Cardozo’s criticism of what he calls the “tonsorial or aggluti- 
native” style of judicial opinions, with its reference to “‘the dreary succession of quo- 
tations.”” Cardozo, Law and Literature, 31. 

"Consult: Preston, Our Supreme Court Opinions, (1931) 7 L. A. Bar Assn. Bul. 67. 
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the court’s own practice of arriving at conclusions. A conference 
of the members of the court, prior to the drafting of an opinion, 
is an obvious remedy.’** To a large extent, this lies in the hands of 
the court itself—particularly if opinions prepared for the other 
purposes are limited as suggested below. To some extent, however, 
it requires legislative or constitutional action toward reduction of 
the volume of litigation reaching the court and for increasing the 
number of judges. The experience of the Appellate Department of 
the Superior Court in Los Angeles County, California, however, 
furnishes a splendid example of the success of a small bench (three 
in number), handling a mass of appeals (nearly 800 a year), ex- 
peditiously and with an intelligent use of opinions, and yet retaining 
the conference method.”* 

This brings us to opinions written for the second purpose— 
namely to advise the litigants and their counsel as to the reasons 
for the results. To the extent that lengthy opinions are written 
for this purpose, they are, it is submitted, without material public 
value. The parties to a case, and their counsel, are already in- 
formed as to the facts and the issues presented. For them, no 
more is needed than a brief statement that certain propositions 
have, or have not, been approved by the court, with a summary 
citation of the authorities supporting the court’s conclusion—a 
process well exemplified in the eurrent type of ‘‘per curiam’’ 
opinions filed by the Supreme Court of the United States..* In 
fact, one court has for several years proceeded, with apparent satis- 
faction on the part of all concerned, under a system whereby such 
memoranda are merely filed in the court records, without formal 
publication.”® 

This leaves only the third function of opinions to be examined. 
It is, of course, obvious that a legal system based on a doctrine of 
precedents makes written opinions essential. But we know, like- 








2 Compare the procedure of the Supreme Court of the United States, as described by 
Mr. Chief Justice Hughes. Hughes, The Supreme Court of the United States, 57-60. 

% Consult: Bishop, Practice in the Appellate Department of the Supreme Court, 
(1931) 6 L. A. Bar Assn. Bul. 252. 

“This suggestion is, it is thought, in no way vitiated by the criticisms made of some 
aspects of the per curiam practice of the Supreme Court. (Consult: Frankfurter and 
Landis, The Business of the Supreme Court at October Term, 1929, (1930) 44 Harvard 
Law Review 1, 8; Frankfurter and Landis, The Business of the Supreme Court at 
October Term, 1930, (1931) 45 Harvard Law Review 271, 280.) As these commentators 
themselves point out, the court is now citing, as authorities for its rulings, cases squarely 
in point—and this is all that the litigant and his lawyer need. 

% Bishop, Practice in the Appellate Department of the Superior Court, (1931) 6 L. A. 
Bar Assn. Bul. 252. 
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wise, that only a small percentage of the cases coming before appel- 
late courts present problems which are in any sense new**—and 
it is clearly only the new problems with which this function is 
concerned. Were the elaborate and fully documented opinions 
confined to such cases, and were they, as is suggested by the Indiana 
and North Dakota courts,” limited to the points necessary to a deci- 
sion, we would have no outery over length or volume of our reports. 





16. . it must be borne in mind that, every day, innumerable simple or simplified 


legal problems are arising which can be decided by layman and lawyer with reference to 
a simple rule (and often are so decided), and that the more complicated cases which come 
to a judge or lawyer often involve a great many legal ‘points’, a large number of which 
are relatively simple. These will be decided almost mechanically according to rules. . . .” 
Austin Tappan Wright, Book Review, (1931) 5 So. Cal. L. Rev. 79, 82. 

17 Supra, footnotes 8 and 9. 


NOTE. 

The bar may well remember the following statement in the 
opinion in Shurtleff v. Willard, 19 Pick. at 208. The opinion states, 
‘Several questions of law arise upon this report. But the labor of 
understanding the complicated statement of the case, rendered 
unusually obseure by the irregularity of the proceedings on trial, 
and of ascertaining what legal questions are presented in it, has 
been greater than that of the decision of the questions themselves.”’ 


- W.G. 
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THE FIRST CIRCULAR LETTER OF THE ADMINISTRA- 
TIVE COMMITTEE OF THE PROBATE COURTS. 


St. 1931, ce. 404, provided that 


SECTION 1. Chapter two hundred and fifteen of the 
General Laws is hereby amended by inserting after section 
thirty the following new section :—Section 30A. There shall 
be an administrative committee of the probate courts, here- 
inafter called the committee, which shall consist of three 
judges thereof, assigned to service thereon by the chief jus- 
tice of the supreme judicial court for such period of time 
as he may deem advisable. The committee shall be author- 
ized to visit any probate court, as a committee or by sub- 
committee, to recommend uniform practice and procedure, 
and shall have general advisory powers in relation to such 
courts. To promote co-ordination in the work of such courts, 
the committee may from time to time call conferences of 
any or all of the judges thereof or of other officials connected 
therewith, and the traveling expenses of such judges or offi- 
cials for attending such conferences, and also the necessary 
expenses of the members of the committee incurred in the 
performance of their duties as aforesaid, shall, subject to 


the approval of the governor and council, be paid from the 
state treasury. 


SECTION 2. 





This act shall take effect upon its passage. 
Approved June 9, 1931. 

Chief Justice Rugg assigned Judge Prest of Suffolk, Judge 
Chamberlain of Worcester and Judge Dow of Essex to serve on the 
committee. Adopting the practice of the Administrative Commit- 
tee of the District Courts, in March, 1931, the Committee sent the 
following cireular letter to the Probate Judges of the various 
counties. 


COMMONWEALTH OF MASSACHUSETTS. 
ADMINISTRATIVE COMMITTEE OF THE PROBATE CoURTS. 
To the Judges of the Probate Courts: 


Immediately upon the organization of the Administrative Com- 
mittee there was referred to it by the Judicial Council certain 
matters relating to probate practice which had been brought before 
the Judicial Council for consideration. 

It seemed advisable to this Committee, before attempting to 
form any conclusions, to obtain the opinions of all of the judges of 
probate upon the questions so presented and to that end a circular 
letter was sent to each of the judges asking him to give to the 
Committee his opinion upon these matters. 
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There was an almost complete response to the circular; nearly 
every judge expressing quite fully his views in regard to the ques- 
tions presented. There was a difference of opinion, however, in 
regard to each subject. 

After giving consideration to each of the questions so brought 
before it, with the assistance of the opinions received from the other 
judges, the committee has reached the following conclusions: 

1. Should a judge refuse to receive suggestions as to persons 
to be appointed guardians ad litem? 

The committee understands that there is dissatisfaction among 
members of the bar because some judges have so refused. 

In the opinion of the committee the appointment of a suitable 
guardian ad litem is a judicial act and should not be made merely 
upon the suggestion or recommendation of a party or his attorney. 
Such an appointment rests in the sound discretion of the court, 
and it should be optional with the court to receive or to decline to 
receive suggestions. 

2. Should a judge appoint another judge of probate as guard- 
ian ad litem? 

There is criticism from members of the bar, particularly in the 
eastern part of the state, of what is said to be a growing practice 
of the appointment by probate judges of each other as guardians 
ad litem. 

It is evident that a judge so appointed may find it necessary to 
appear in court as a contestant in the case or that disagreement may 
arise as to the compensation he should receive for his services. 
However well intentioned the judge may be, attorneys opposed to 
him in such a case may well feel embarrassment and doubt when 
they appear before him in his own court in seeking a decision in 
their favor, particularly if that decision involves the exercise of his 
diseretion. 

The committee recommends that a judge of probate shall not 
be appointed to act as guardian ad litem unless circumstances of 
an exceptional nature exist which make such an appointment pre- 
ferable to the appointment of any other person. It is also the 
opinion of the committee that the court should not, of its own 
motion, appoint a judge to any fiduciary office. 

3. Should not Acts 1929, Chapter 361, Section 1, substituting 
a signed statement subject to the penalties of perjury be extended 
to probate papers which are required to be under oath? 

A large majority of the judges are not in favor of extending 
the provision of the income tax law to probate papers and in the 
opinion of the Administrative Committee no change is desirable. 

4. The use of short forms of probate bonds. 

The attitude of the judges towards the adoption of the short 
form of bond differs widely. Somewhat over a majority do not 
approve its use. Some favor it and about an equal number are 
indifferent and willing to do whatever is agreed upon. The use 
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of the short form is permitted by statute, and no apparent difficulty 
or inconvenience can arise from the use of either form. A majority 
of the committee see no important advantage to be gained by 
adopting it. However, if the judges finally decide to do so, the 
committee are agreed in believing that only one form should be used 
and that the statutes providing for the old forms should be repealed. 

5. Should changes be made in the form of probate citations 
and the practice in regard to them? 

There is an almost unanimous expression of opinion from the 
judges that changes should be made in order that persons cited 
may better understand what they are expected to do; that expense 
of publication may be lessened and that the great variety of cita- 
tions now used may be standardized. 

A committee of the Registers’ Association has been studying 
this subject and sometime ago submitted a report to some of the 
judges but no progress has been made since. The same committee, 
after a conference with the Administrative Committee, have under- 
taken to continue the work and to report to the Administrative 
Committee such changes in the present forms as they think should 
be made. 

When the work is finished the results will be submitted to all 
of the judges for their approval. 

Some confusion has arisen because of the different methods of 
conducting hearings upon motions for framing issues for a jury. 
In some courts statements of counsel only are heard; in others the 
court will hear both counsel and witnesses; and in others nearly as 
full a hearing is had as if the court were to determine the case upon 
the merits. 

As a result attorneys appearing in counties with which they 
are not familiar are uncertain as to how they should prepare their 
cases. 

It is desirable that the practice be made uniform. “ 

The committee knows no better way of accomplishing this than 
by adhering closely to the method described by the Supreme Court 
in Fuller v. Sylvia, 240 Mass. 49. 

‘‘The practice has been for the single justice to satisfy his 
own mind that there is a genuine and doubtful question of fact to 
be decided. That has been done usually by conference with counsel 
and upon statement by them of the nature of their evidence in such 
detail as may be thought necessary or by brief examination of wit- 
nesses. Counsel have been cross-examined about these facts and 
in eases of doubt witnesses have been required.”’ 


We recommend that in hearing these motions the court should 
first hear the statements of counsel as to the evidence they expect 
to produce, and that only when the court is in doubt shall witnesses 
he called and that. when called, the examination of them be brief. 
We also recommend that in disposing of such motions the court shall 
not make findings of fact. 
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It has been suggested to the committee that the notice of 
appointment required to be given by executors and administrators 
is of little value and that this requirement be abolished. 

The committee is in full aceord with this suggestion and has 
prepared a bill to be presented to the legislature, a copy of which 
is enclosed for your examination, and you are requested to give 
the committee the benefit of any suggestions that may oecur to you 
in regard to it. [See note.] 

The committee acknowledges the receipt of a number of sug- 
gestions from the judges upon other matters which will be given 
consideration. 

/s/  Witu1AmM M. Prest. 
FREDERICK H. CHAMBERLAIN, 
Harry R. Dow. 


NOTE. 


The draft of the bill has been submitted to the Judicial Coun- 
cil and is now under eonsideration. 
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DISBARMENT AND REINSTATEMENT OF DISBARRED 
LAWYERS. 


In the QuarTERLY for January, 1931 (pp. 75-80), we printed 
(without names) the story and record of a Hampden County dis- 
barment proceeding in the Superior Court and discussed the diffi- 
culties faced by the bar in performing the disagreeable, but neces- 
sary, disciplinary functions which the public expects of the 
profession. 

We continue to hear serious comments on the ‘‘kind-hearted 
lenieney’’ of judges of the Superior Court in dealing with disbar- 
ment and reinstatement proceedings. 

While we can appreciate and sympathize with their kindly 


_ feelings and with the pathetic situation of the unfortunate individ- 


ual with whom they are called upon to deal, we think the following 
extracts from the report of the annual meeting of the Massachusetts 
Bar Association, at Springfield, in 1912, may well be considered 
by judges and lawyers. 


EXTRACTS FROM MASSACHUSETTS BAR ASSOCIATION REPORTS 
Vou. III (pp. 98-99 (&4 112-120). 

The Grievance Committee reported two Bristol County cases, 
in one of which the lawyer was disbarred and readmitted about a 
year later and in the other the lawyer was suspended for one year. 
Both eases were heard before the same judge, now dead, one of 
the kindest, and most justly respected judges of the Superior Court. 
The committee said in its report: 


‘‘All petitions for disbarment have thus far been 
brought in the Superior Court. This has been largely due to 
the belief that the Supreme Judicial Court has more work 
than it can well attend to. The statute provides, however, 
that the Supreme Judicial Court and the Superior Court 
shall have coneurrent jurisdiction and it may well be that 
in the future your Grievance Committee will think it proper 
to bring cases for disbarment in the Supreme Judicial 
Court. 

“Tt has been suggested that the matter of admission to 
the bar is largely in the hands of the Supreme Judicial 
Court and the matter of expulsion perhaps ought to be dealt 
with by the same tribunal ..... 

‘‘Your committee has noticed that the ordinary citizen 
finds it hard to understand why attorneys who take and con- 
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vert to their own use their client’s money should be allowed 
to go unpunished while employees who are not attorneys who 
do the same thing can be put in jail. 

‘Your committee is convinced that the ethical stand- 
ards of the profession cannot be raised if grievance commit- 
tees and judges are reluctant to act in disbarment cases. 

‘We are informed that in some of the states the great- 
est obstacle to elevating the general moral tone of the pro- 
fession has been the leniency of the judges in disbarment 
sases and their readiness to grant motions for reinstate- 
ment.’’ 


In the course of the discussion of the Bristol County cases by 


the members of the association, former Attorney General Swift 


said, 


‘The sentiment in the community is that the result of 
the Fall River case as the proceedings have terminated has 
done more to make the general public believe that the law 
is nothing but a joke than anything that has happened. 
Here was a man who had been practising, I think, nine 
years before he was disbarred, a Harvard graduate, a Har- 
vard Law School graduate, I think with an honor degree, 
but because he was a young man in years the court seemed 
to open its heart—called him a young man, inexperienced, 
although he had been practising nine years very actively. 
The proceedings cost the County of Bristol $900, and before 
the bill had been paid the court restored him. His fellow 
townsmen, former clients, and neighbors gave him a banquet 
when he was reinstated, and the result has been that he is 
the only lawyer now who is regarded in our community as 
having been whitewashed and O.K’d by the court, possess- 
ing the latest certificate of right to practise and the best 
advertised man in the county. He should not have been 
disbarred at all if he was to be so soon reinstated. 

‘*Mr. Homans: Mr. President, may I ask if his rein- 
statement was opposed by the committee of this association! 

**Mr. BalLey: Yes. 

‘* ANOTHER MEMBER: Very strenuously. 

** ATTORNEY GENERAL SwIrt: It was opposed by as many 
as six active men of the Fall River bar, Andrew Jennings 
and others. Now, in the community, I say, where that thing 
is known, the whole thing is regarded as a tremendous joke, 
and it will be a long time before anybody in our community 
takes any interest under the present arrangement in having 
anybody disbarred. 

‘**As to the other case, the day that the respondent was 
declared suspended he came out with a long letter—I think 
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ved a half-page in one of the papers, two or three columns any- 
vho way—prefacing it in the beginning by saying that he had no 

criticism of the court, that he bowed, of course, to its decree, 
nd. but he then proceeded to sail into what he ealled the ‘silk 
nit. stocking element’ of the New Bedford bar and particularly 

our distinguished President, and went on with a regular 
ai. political essay, saying that the battle he had been fighting 
ro. with the court was a battle for all the poor people and for 
ent the men who could not afford to go to Harvard College. He 
ie. then ran for mayor and got 3,600 votes on that proposition, 


that he had been suspended by the court and therefore ought 
to be elected mayor, fighting the battle for the poor. There 
by was another case where a young man had been practising 
ten years. And yet the court in the kindness of his heart 
said he thought he was a young man and would learn better. 
I don’t know what he is doing. I don’t imagine he is doing 
of anything to violate the order of the court, but I am informed 
~~ that the public think the business is going on at the same old 
wove stand. From the public viewpoint, the action of the court 
a will result in little publie benefit. And I accord with the 
suggestion that has been made, that these disbarments should 


rift 


a be brought in the Supreme Judicial Court.’’ 

ee, ; 

red The late E. R. Thayer, whose long service on the Boston 

ed, Grievance Committee added force to his words, said, 

ly. ‘*We have of late only too much reason to perceive that 

ore . : oo 

var tendency to indulge the gentle and kindly instinct to be- 
friend a fellowman who calls for sympathy as every erring 

- creature calls for sympathy. The plain English of it is— 

. and we have a right to let our friends on the bench know it 

= —that when at our expense and the expense of the publie 

- they indulge that kindness of heart, they are doing exactly 

= the same thing which they would do if they made a present 

as from a trust estate in their keeping to a beggar whose hunger 

moved them on the street... . 

ne ‘*Too often the judge has seemed to suffer such a strain 

my in finding against the respondent that after finding him 
guilty of a heinous offence, which could not rationally merit 
less than disbarment, a trifling sentence is imposed, and the 

ny whole thing becomes, as the Attorney-General has said, a 

188 joke, and worse than a joke—a subject of contempt for the 

ng offender and his kind. That is something that we have had 

- to deal with in the past as we have in the present. . . .’’ 

ity 

ng Mr. Niles, of Lynn, said, 

as ‘‘T may not be correct, but I wish to suggest to the 


nk Grievance Committee that when a matter of this kind comes 
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up again they ascertain if the idea of reinstating a member 
so disbarred is not of origin in recent years. Some years 
ago I had an active part in the disbarment of a member of 
the bar of our county. It was in the days of Judge Rock- 
well, known well to some of the older members of the bar. 
And when an application for his reinstatement came up 
some two or three years after his disbarment, I was asked to 
come to Boston to meet his attorney with the judge, and the 
judge put this question to the counsel who appeared for the 
disbarred attorney : ‘Is there any precedent in our court for 
the reinstatement of a man who has been disbarred for gross 
unprofessional conduct?’ And while I do not know what 
answer, if any answer, was furnished the justice, I do know 
that the man was never reinstated and no hearing ever took 
place. Now, I suggest that where a man is disbarred and in 
a year from that time is reinstated, it seems to go as a neces- 
sary conclusion that either a grave error was committed 
when he was disbarred or a grave error occurs when he is 
reinstated.’’ 


The Judicial Council, in its seventh report (see QUARTERLY for 
November, 1931, p. 12) has suggested, 


‘‘That the Chief Justices of the Supreme Judicial and 
Superior Courts designate members of their respective courts 
to hear disciplinary cases to the end that they, by conference, 
may adopt a more uniform method of dealing with them.” 


If the charges against a man have been found by the court to 
be sufficiently serious to warrant a disbarment order, a petition for 
reinstatement must be on the ground of ‘‘reform’’ and good be- 
haviour, unless there is some new evidence to show that the original 
order was mistaken. Should not such a petition be referred to the 
Board of Bar Examiners and, if there is a hearing in court, be 
heard by more than one judge, especially if the judge who heard 
the case originally and made the disbarment order is not sitting 
when the application for reinstatement is heard? Presumably no 
court would admit to practice in Massachusetts a lawyer from an- 
other State who had been disbarred there for cause. Why should 
disbarment by a Massachusetts court be treated less seriously ? 


F. W. G. 
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of LAWYERS MASQUERADING AS ‘‘COLLECTION 

ak. AGENCIES.”’ 

The president of the association has received the following 
to letter : 

he ‘*Dear Sir: 

_ “TI trust that I may take just a moment of your time 
for to inquire pertaining to a matter of interest to me. 


OSs ‘‘The purpose of my inquiry is to determine whether or 
dat not an attorney may engage himself in the collection busi- 
ow ness, hiring solicitors to solicit claims in the usual fashion; 
0k and also when an attorney so engages himself in this line 
im under a trade name of the ‘X Collection Agency’ it is 
ee necessary for such an attorney to file a bond. 
ed ‘*From the statutes on collection agencies, ete., I gather 
fie that an attorney at law need not post a bond in order to 
handle collection work, but of course my case would be 
different than anything I ean find in the statutes insofar as 
for I wish to have solicitors, and also wish to acquire a trade 
name. 
‘‘Thanking you most kindly for any information, that 
a: you might be in a position to furnish me with, I am, 
ce, ‘*Very truly yours,’’ 
Eve 
EpiroriaL Nore. 
to G. L. e. 93, s. 24, provides that no person, ete., 
fer ‘* . . not being an attorney-at-law duly authorized to prac- 
be- tice in the commonwealth, a national bank or bank or trust 
nal company incorporated in the commonwealth shall conduct a 
the collection agency, collection bureau or collection office or 
be engage in the commonwealth solely in the business of col- 
rd lecting or receiving payment for others of any account, bill 
ng or other indebtedness or engage . . . solely in soliciting the 
right to collect or receive payment for another of any ac- 
no count, ete., . . . unless such person, ete., . . . or the person, 
an- ete., . . . for whom he or it may be acting as agent has on 
ald file with the State Treasurer a good and sufficient bond’’. 


G. L. ¢. 221, ss. 43 and 44, provide, 


‘Section 43. No attorney at law shall through any run- 
ner, agent or person who is employed by him solicit a person 
to employ him to present a claim for damages, or to prose- 
cute an action to enforce such a claim, and no attorney at law 
shall directly or indirectly give or promise any person any 
money, fee, commission, profitable employment or other per- 














42 


sonal advantage in consideration of his employing such 
attorney on behalf of a person having a claim for damages, 
or soliciting or procuring the person who has such claim to 
employ such attorney to present such claim or to prosecute 
an action for the enforcement thereof. No attorney shall 
appear in any suit for the enforcement of a claim in con- 
nection with which he has violated this section. 

**Section 44. If it appears to the satisfaction of the 
court that an attorney whose appearance has been entered 
in any suit has in connection therewith violated the preced- 
ing section, such attorney may in the discretion of the court 
be disqualified from further acting in said suit, and the 
court may make an order for continuance, or for another 
and speedy trial, or such other order for the protection of 
the interests of the parties, as justice may require, and may 
deny the right to collect costs wholly or in part to any party 
to the suit.’’ 


S. 46, which prohibits corporations from practising or appear- 
ing as attorney in any court, is followed by s. 47, providing that 
section 46 


se 


shall not . . . prohibit . . . a corporation lawfully 
engaged in the business of conducting a mercantile or eol- 
lection agency or adjustment bureau from employing an 
attorney to give legal advice concerning, or to prosecute 
actions in court relating to, the adjustment or collection of 
debts or accounts only.”’ 


G. L. e. 93, s. 24, above quoted, does not authorize attorneys 
to do anything. It simply exempts an attorney from the require- 
ment of filing a bond before he can engage in collecting bills. The 
reason for such exemption is that he has the right to do that by 
virtue of his membership in the bar. The statute in no sense recog- 
nizes the propriety of solicitation of business by attorneys. 

§§ 43 and 44 of ec. 221, which appear to be quite commonly 
overlooked, certainly do not contemplate the hiring of solicitors by 
attorneys whether directly in their own names or under a ‘‘trade 
name’’ of an alleged collection agency or adjustment bureau. 

Canon 27 of the American Bar Association (see Reports, Vol. 
LVI, for 1931, p. 800) and Canon 28 of the Massachusetts Bar 
Association and of the Bar Association of the City of Boston, both 
provide that, 

‘‘The publication or cireulation of ordinary simple busi- 
ness cards, being a matter of personal taste or local custom, 
and sometimes of convenience, is not per se improper. But 
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solicitation of business by circulars or advertisements or by 
personal communications or interviews, not warranted by 
personal relations, is unprofessional.’’ 


To what extent the ‘‘trade name’’ of a theoretical ‘‘ collection 
ageney’’ or ‘‘adjustment bureau’’ is used by lawyers for the pur- 
pose of solicitation, we do not know. For the opinion of the court 
on the whole subject see Matter of Cohen, 261 Mass. 484. 

F. W. G. 


MORE INTERESTING INFORMATION AS TO SOLICITA- 
TION FROM NEVADA. 


In the QuarTERLY for February, 1932, pages 72-73, the cireular 
from a Nevada lawyer soliciting divorce business which had been 
received by several members of the Massachusetts Bar was reprinted 
with the name omitted. The same members of the bar who ealled 
the editor’s attention to the original circular also received from the 
same Nevada lawyer a few months later the following interesting 
communication, which seems a fitting climax to the earlier story. 
This climax appears to have resulted from the fact that one of the 
Massachusetts lawyers who ealled the original circular to the 
editor’s attention, also called it to the attention of the Committee 
on Ethies of the American Bar Association which in turn referred 
it to the Nevada Bar Association. 


Attorney at Law 
— Second St. 
Reno, Nevada. 
APRIL 2, 1932. 
DEAR SIR :— 
Please be advised that the State Bar of Nevada has expressed 
its emphatic disapproval as to my conduct in having mailed a 
printed circular or pamphlet to you and other Attorneys outside of 
Nevada recently, regarding the divorcee laws of Nevada. The State 
Bar deeming same a solicitation of divorce business contrary to the 
Rules of Professional Conduct of the State Bar of Nevada and also 
a violation of the Canons of Professional Ethies of the American 
Bar Association, and for which violation I stand suspended from 
the practice of law in Nevada, and as a member of the State Bar of 
Nevada for the period of three months, the time fixed by said State 
Bar. 
Yours very truly, 
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EXTRACT FROM REVIEW OF ‘‘PROGRESS OF THE LAW 
IN THE U. 8S. SUPREME COURT, 1930-31’’. 
(By GREGORY AND CHARLOTTE HANKIN. Legal Research Service, 
Washington, D. C., and Macmillan Co., New York, 1931.) 
WITH SOME REMARKS ON “LIBERALISM AND CONSERVATISM” OF THD 
JUDGES. 
(From University of Pennsylvania Law Review for March, 1932.) 

‘‘This.third volume in what has already become a standard 
series maintains fully the high character shown in the previous 
years. The grouping of subjects under railroads, insurance, taxa- 
tion, trade regulation, ete., is a convenient one and the authors have 
carried it out with excellent results. Their judgment of what is 
important will commend itself to the busy reader. Here one finds 
every significant decision of the past term with intelligent comment 
showing how it compares with previous rulings. The treatment is 
most detailed in the railway and utility groups. Here the authors 
are at their best; they show the origin and development as well as 
the final decision of several important controversies. 

‘‘The authors note a greater willingness of the Court to allow 
counsel to proceed with argument even though it does not appear 
to have much merit. There is also a change in the treatment of 
cases of similar nature. Chief Justice Taft grouped similar cases 
and heard them together. Chief Justice Hughes groups similar 
eases but hears them in series, each one separately, the decisions 
after the first being chiefly references to the original decision. 
This allows counsel in each case to be heard but saves time in pre- 
paring the decisions. 

‘With convincing force the authors again urge that the Su- 
preme Court should give reasons for the denial of certiorari. They 
do not advocate an opinion in each case but a general set of formal 
reasons for which the Court denies decisions and a note under each 
denial as to which of the reasons have governed the Court. 
Although the Court has repeatedly stated that a denial of certiorari 
is not a ruling on the merits of the case, yet it is apparent that 
denial is usually either because of the merits or because of the lack 
of public importance of the case. At every term counsel state to 
the Court that in a case like theirs the lower courts had decided in 
their favor and the Supreme Court had denied certiorari, to which 
the Court answers that it is in no wise bound by its former refusal 
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to correct the lower court in other cases. Out of this situation there 
is growing up a widespread lack of uniformity which must sooner 
or later become serious. It was the purpose of the jurisdictional 
Act of 1925 and the rules of the Court made under it to render 
the Federal law more uniform and certain. Yet in such important 
matters as employers’ liability on interstate railways a serious 
diversity of rulings on contributory negligence has now been set up. 

‘*Kach year the authors add some new experimental feature to 
the book; this time it is a chapter of unalloyed humor, entitled 
‘Liberalism and Conservatism in the Supreme Court.’ The adver- 
tising circular pertly asks, How would you like to grade the 
Justices according to their liberalism? This happy thought is 
carried out albeit with the utmost difficulty. Here one learns that 
when Justice Hughes was formerly on the bench he was liberal in 
83 per cent. of the cases, while Holmes and McReynolds ran a tie 
race with 48 per cent. During the 1930 term Hughes was liberal 
in 75 per cent., Holmes spurted to 88, and McReynolds, exhausted, 
fell back to 8. One can hardly withhold the eager question, Is there 
no way to tell this to the Justices so that they may try to do better? 
Of course there is difficulty in defining ‘liberal’. The authors 
have five tests. ‘If you like a man’s view you eall him liberal; if 
you are opposed to his views, and you consider yourself a liberal, 
then the other is a conservative.’ This popular standard being 
slightly inexact, we have to use ‘liberal’ as did the Senators in 
their discussion of nominees for the Court. Many readers will be 
glad to learn with surprise of exactness in the Senate. The Sena- 
tors, it seems, measure liberalism by— 

1. How often does he dissent? 

2. Does he agree with men like Holmes, Brandeis and Stone, 
or with ‘the others’ ?(!) 

3. How does he line up in controversies between the privi- 
leged and the underdog, between public utilities and the people, 
ete. ? 

4. What are his ideas on the social and economie problems dis- 
cussed above? 

With much hesitancy we would offer a sixth test, Is he generous 
with other people’s money ? 


‘‘The authors have great difficulty with their tests. In order 
to show that the right men are liberal and ‘the others’ conserva- 
tive the tests must be applied differently at different times. If a 








46 


liberal is one who agrees with Holmes, Brandeis and Stone, what 
is he to do on those occasions when these three decide against the 
underdog as, alas, even they sometimes do? Then too in applying 
the infallible tests of human rights versus property rights, what 
are we to infer about Truax v. Raich, a former decision of Justice 
Hughes in which he protects the right to work as a property right 
and holds it ‘of the very essence of personal freedom and oppor- 
tunity’ and gets a citation of honor for it as ‘protector of human 
rights’ in the present volume? We note with alarm that even the 
upholding of the state legislative power as against the 14th Amend- 
ment is not a reliable standard of liberalism unless it helps the 
right candidates in the race. A state tax on property outside its 
boundaries or on chain stores is ‘liberal’, but a state effort to 
free us from the most vicious kind of newspaper blackmail is not. 

‘‘Much effort is given to the rating of the newest member, 
Justice Roberts. His percentage is apparently 70. 

‘“We trust the authors will not discover a recent decision in the 
eurrent term in Southern R.R. v. Walters, in which the Justice 
had a chance to uphold human rights against property but failed 
to do so and seriously impaired his percentage thereby. Edward 
Walters, aged five, ran into the side of a locomotive at a street 
crossing. His father properly sued the railway, and the boy 
testified that the train was coming from the opposite direction from 
that seen by all the other witnesses, while a little girl in the vesti- 
bule of a school house saw through a break in the fence and around 
the corner that the railway was clearly in the wrong. This con- 
firms Einstein’s view that space is bent. 

‘‘The Court, however, took a narrow illiberal view and refused 
to give the railway’s money to Edward’s father. We are glad to 
state that this slip by the new Justice, regrettable as it is, will not 
lower his relative standing in the race since all the other Justices 
who participated made the same mistake. Applying the previous 
tests to Justice Roberts the authors conelude: ‘If there is any value 
in such classification, the probabilities are that he belongs to the 
left center.’ With the candid doubt expressed in the first half of 
this sentence, most readers will heartily agree.”’ 

JAMES T. YOUNG. 
University of Pennsylvania. 
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FREDERICK P. CABOT 


Judge of the Boston Juvenile Court, 1916-1932 
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INTRODUCTORY NOTE. 


While it has been the policy of this magazine since 1916 to 
avoid an ‘‘obituary’’ department, we have occasionally printed 
brief appreciations of men who have rendered exceptional public 
professional service. For this reason, we reprint the following 
appreciative notices of Judge Cabot and Henry E. Bellew. 


FREDERICK P. CABOT. 


JUDGE OF THE BOSTON JUVENILE COURT. 
(From the “Boston Transcript” of January 7, 1932.) 

A man of admirable mind, humble attitude, and noble spirit— 
one of the most distinguished Bostonians of our time—passes with 
the death of Judge Frederick Pickering Cabot. Day after day 
through sixteen years he—who was Major Higginson’s chosen suc- 
cessor as president of the trustees of the Boston Symphony Orches- 
tra, who was the president of the Harvard Union, the creator of 
the Judge Baker Foundation, and active in many other places of 
leadership—went each morning to a small, somewhat unusually 
dingy room in the courthouse of Suffolk County, there to deal with 
the lives of children who came before him not in the buoyancy of 
youth, but in the depression, the fear, even the surliness of child- 
hood broken and disturbed, because misdirected. 

To the problems of each child he gave infinite patience in the 
search for full understanding. Such effort required, of course, the 
widest possible exploration of facts. It extended into every phase 
of the delinquent child’s home, school and neighborhood life—a 
search which led frequently to the discovery of conditions ever more 
end more oppressing and sordid. But even when these appeared, 
Judge Cabot, despite the quick sensitivity of his nature, never 
shrank back, when the work seemed to him likely to have worth 
for the child and the State. The material circumstances he recog- 
nized at their full realistic value, and controlled his moral judg- 
ment by them without sentimentality. Moved also by an almost 
over-active conscience, and informed by exceptional knowledge of 
jurisprudence, he recognized always the essential force of the law 
as an expression of the community’s will, and therefore as an instru- 
ment which he must wield at all times for the community’s protec- 
tion as well as for the possible welfare of the individual child, never 
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yielding, in this respect, to the evasions of law which in some cities 
the juvenile judge has thought justified. 

But in all of Judge Cabot’s search for ways of helpfulness, 
the master-key was sympathy, derived from great faith that some- 
where in each human life there may be found good, if one can but 
reach it. And so, as the children came where he sat upon the 
bench—always in dignity, often austere—there happened time and 
again what to the attendant policemen seemed almost a miracle. 
Again and again boys and girls, who entered that courtroom relue- 
tant, fearful, defiant, would in a few moments pour forth to the 
judge statements of needed facts, inward confessions, such as no 
resource of the investigating officers had ever heard from them 
before in least part. These delinquent children gave to Judge 
Cabot faith, because he gave them faith. 

Of late, some earnest-minded but academic investigators have 
been examining the records of the Boston Juvenile Court, striving 
to appraise its results, to tabulate them by grinding away at sta- 
tistics. But thus far the professors—though not the man in charge 
of their survey—have missed the point. They have not seen that 
they are dealing with a power which transcends all statistics—a 
power which has not alone brought evident good to thousands of 
young lives, but good which never can be seen by any save those 
who received it and who will remember it perchance as sole sustain- 
ment even in the adversity which the statisticians call failure. That 
power, beyond intellectual caleulation, which Judge Cabot pos- 
sessed, came from, was akin to, and now abides with, the spirit of 
One who said, ‘‘ Suffer little children to come unto me.’’ 


HENRY BELLEW. 


EQUITY CLERK OF THE SUPERIOR COURT FOR SUFFOLK COUNTY FOR MANY 
YEARS. 


(From Boston Transcript of February 12, 1932.) 


If a life of singular unselfishness in all things, of solicitous 
consideration for others at all times, and of kindness and sympathy 
for all those with whom he was thrown in contact during a long and 
unusually active existence, can ever enshrine a man in the respect 
and affections of his fellow men, Henry Bellew will long live in 
the grateful memories of all those who were privileged to know 
him. 
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To those of us who were called to the Bar and began practicing 
here during his long service in the clerk’s office of the Suffolk 
Superior Court, he was always a sincere and indispensable friend 
and a wise and patient counsellor. He gave of his time with un- 
stinted measure in guiding us through the intricacies of equity 
procedure in the days when we were groping for the right track. 
No man has ever been more truly, and with all that implies, the 
friend of the young and inexperienced lawyers. There is probably 
scarcely one of us in practice in Boston today who has not at some 
time or other turned to him for advice and assistance. The extent 
of his goodness ean never be known because it was simply and 
bumbly performed and never advertised. 

It is hard to realize that he has gone from our midst. We shall 
all miss him and perhaps after all that is the best and highest 
tribute that can be paid to any man when his life is closed. 


GeorGE R. Farnum. 


A CHEERFUL CORRECTION—MR. SCANNELL IS STILL 
ALIVE. 

We are mortified to record, but happy to correct, an unaccount- 
able error in the list of deceased members which appeared in the 
February number and which called forth the following letter: 

‘*Rebruary 20, 1932. 
‘*Dear Mr. Grinnell :— 

‘*This morning I was called up by Francis J. Carney, and 
told that the official records of the Association, as set forth 
on page ten of the February issue, contained the startling 
news that I was dead. I was rather surprised to read of the 
announcement of my demise as I was not conscious of the 
fact until this time. As I always found your records abso- 
lutely accurate in the past, they must be at the present, and I 
must consider that I am amongst the unburied dead. 

‘* While there has been more or less controversy concern- 
ing communications from the spirit world in the past few 
years, it seems to me, assuming that your records are correct, 
that this is tangible evidence that such communications do 
exist. 

Very truly yours, 
J. FRANK SCANNELL.”’ 

We wish to express appreciation of Mr. Seannell’s cheerful 


acceptance of what Mark Twain described as the ‘‘exaggerated’’ 
character of our inadvertent announcement. F. W. G. 








PRACTICAL RESULTS OF THE INFLUENCE OF 
LAYMEN ON JUDICIAL PROCEDURE. 
The New English Procedure Rules from “The Solicitors’ Journal’ 
of May 7, 1932. 

In the QuARTERLY for November, 1926, we printed Professor 
Sunderland’s account of the ‘‘Hundred Years’ War for Legal Re- 
form in England’’, in which he pointed out the influence of laymen 
as the great contributing cause to ultimate improvement. During 
the past few years, there have been noticeable signs of intelligent 
interest on the part of laymen in various parts of this country, 
especially in New York where the Association of Grand Jurors 
and various commercial bodies have been showing a marked interest 
in the more business-like administration of the courts. We regu- 
larly hear the English procedure referred to as a model to be 
studied and the English experience and practice has many valuable 
features which are worth studying, but it has not been perfect in 
its practical operation. One of its most serious aspects has been 
cost of litigation to the parties. This led to an energetic protest 
from the London Chamber of Commerce in 1930, which is referred 
to in the following brief account of the results of that protest. 


THe New ProcEeDURE RULEs. 

**On 24th May there will come into operation Ord. XX XVIILA, 
Ord. XII, r. 17A, Ord. XIV, r. 8C, and Ord. XXX, r. 2A, framed 
by the Rule Committee of the Supreme Court for the purpose of 
cheapening and speeding up litigation. These objects have been 
generally recognized as urgent, at least since April, 1930, when 
the Parliamentary and Commercial Law Committee of the London 
Chamber of Commerce presented its now famous memorandum on 
the subject to the Lord Chancellor, the Bar Council, The Law 
Society, and other professional bodies. On 4th July, 1930, Lord 
SANKEY, as Lord Chancellor, made a publie statement that he was 
taking steps to see that the suggestions of the London Chamber of 
Commerce should be carefully considered, and in June, 1931, both 
the Bar Council and The Law Society reported on the subject at 
the invitation of the Lord Chancellor (75 Sol. J. 433, 465 and 471). 
In August, 1931, the London Chamber of Commerce drew up a sup- 
plementary memorandum pointing out that in view of the general 
measure of agreement, ‘there now appears to be no obstacle to the 
authorities immediately altering the Rules of the Supreme Court 
in order to provide for changes on these lines.’ The new rules, 





wh 
pre 
Lis 
exc 
im] 
eas 
eit] 
ing 
wr 
his 
me 
lar 
fro 
mo 
tal 
wh 


an 
fac 
col 
vis 
rec 
the 
at 

eit 
Co 
th: 
of 

Cl 

ju 
al 
in 





e- 
en 
ng 
Y; 
rs 
st 


be 
le 


en 
st 


ed 





51 


which have been issued by the Rule Committee with commendable 
promptitude, provide for the establishment of a New Procedure 
List, which applies to all actions in the King’s Bench Division, 
except actions for libel, slander, fraud, malicious prosecution, false 
imprisonment, seduction and breach of promise of marriage. A 
ease can be assigned to the New Procedure List at the option of 
either the plaintiff or the defendant, the initial responsibility rest- 
ing with the solicitor for the plaintiff, who may indorse on the 
writ a certificate in the words ‘Fit for the New Procedure’, with 
his signature. This course results in substantial advantages. State- 
ment of claim, defence, and reply (if any), with all proper particu- 
lars, are all to be completed within twenty-one days at the latest 
from the date of the writ. Within a further seven days, a sum- 
mons for directions, returnable in not less than four days, is to be 
taken out by the plaintiff. The summons is heard by the judge, 
who may give directions as to further particulars (with a discretion 
as to costs occasioned by a default in the first instance), discovery 
and inspection of documents, or with regard to the admission of 
facts and of documents, transfer of actions to assizes and county 
courts, limitation of the number of expert witnesses, and the pro- 
vision of proof by affidavit except where the other party reasonably 
requires a witness for cross-examination. The judge may also order 
the trial of an action or any issue therein with or without a jury, 
at his diseretion, and may also record the consent of the parties 
either wholly excluding their right of appeal, or limiting it to the 
Court of Appeal, or limiting it to questions of law only. In order 
that parties should enjoy greater certainty with regard to the date 
of trial, the Lord Chancellor may, after consultation with the Lord 
Chief Justice, arrange for the New Procedure List to be taken by 
judges who shall remain in London. Both praise and criticism of 
a new and untried system are extremely easy, but it must be borne 
in mind that nearly all the reforms outlined above have been en- 
dorsed by the Bar Council, The Law Society and the London 
Chamber of Commerce. It is to be hoped that this new departure 
in legal procedure will result in falling prices in litigation which 
may bring prosperity instead of the all-too-familiar despression, 
and help to give the lie to the time-worn gibe about the law’s delays. 
A copy of the Rules appears at p. 330 of this issue, and the Official 
Memorandum accompanying the Rules at p. 321.’’ 





; EpiTor1AL NOTE. 


In the United States the cost of litigation in general to the 
parties is probably much less than in England, although there are 
many expensive incidents to much litigation. The cost to the pub- 
lie of litigation in Massachusetts and America generally is very 
great and jis increasing. The Judicial Council has recently held a 
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conference with representatives of the County Commissioners Asso- 
ciation, with a view to suggesting less-expensive methods of pro- 
cedure. A number of suggestions with this in view have been made 
by the Judicial Council in the past and have been adopted by the 
legislature, and although not used as yet to any great extent by 


the bar, the future may tell a different story. Suggestions from 
any members of the association will be weleomed by the Judicial 
Council. 


LEGISLATIVE REQUESTS FOR REPORTS BY THE 
JUDICIAL COUNCIL. 


The legislature by various joint orders has requested the Judi- 
cial Council to report on the following subjects: 


1. A. House 618 ‘‘providing for the creation of a motor 
vehicle accident division in the department of industrial 
accidents and for the reference thereto of all claims for 
damages in cases of personal injury and liability against 
owners of motor vehicles.”’ 

B. House 777 ‘‘providing for the creation of a motor 
vehicle accident commission and defining its powers and 
duties. ’’ 

C. House 620 *‘revising and perfecting certain provisions 
of law relative to compulsory automobile liability insurance 
and extending their scope to include property damage.”’ 


2. House Document 1229 ‘‘ relative to the release of property 
from the operation of lis pendens.’’ 
3. A. Senate 227 ‘‘forbidding an appeal from a court decree 


entered because of failure to comply with the law relative 
to the preparation and transmission of necessary papers to 
the full bench in appellate proceedings.”’ 

B. House 622 ‘‘to regulate the issuance of notice to re- 
spondents in petitions to vacate judgment, and other mat- 
ters pertinent to said subject as the council may deem 
advisable .. .’’ 
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SENATE . . . . No. 370 





Che Commonwealth of Massachusetts 


To The Honorable the Senate of the Commonwealth of Massachusetts: 


The Justices of the Supreme Judicial Court respectfully 
submit these answers to the questions contained in an 
order adopted March 31, 1932, and transmitted to them 
on the same day, a copy whereof is hereto annexed. 

The questions pertain to a pending bill entitled ‘‘An 
Act to regulate the Correction of Answers to Bar Ex- 
amination Questions.’”’ The substance of the bill is an 
amendment to G. L. ec. 221, § 36, respecting the board 
of bar examiners, to the effect that the marking of ex- 
amination papers of applicants for admission to the bar 
by any person not a member of the board is prohibited. 
The questions are directed to the point whether such bill 
if enacted would be an unconstitutional interference with 
the functions of the judicial department of government. 
It has not been determined in any decision of the Su- 
preme Judicial Court where the ultimate power rests as 
to admission to the bar under the Constitution. The 
opinion in Robinson’s Case, 131 Mass. 376, refers both 
to statutes and to action by the judiciary, there being no 
conflict between the two. There is nothing bearing on 
the point in Ames v. Gilman, 10 Met. 239, Bishop v. 
Hall, 9 Gray, 430, or Bergeron, petitioner, 220 Mass. 472. 

By art. 30 of the Declaration of Rights of the Consti- 
tution, the government of the Commonwealth is divided 
into three departments and it is provided that ‘‘the 
legislative department shall never exercise the executive 
and judicial powers, or either of them: the executive 
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shall never exercise the legislative and judicial powers, or 
either of them: the judicial shall never exercise the legis- 
lative and executive powers, or either of them: to the 
end it may be a government of laws and not of men.” 
By art. 29 the independence of the judicial department is 
declared to be essential to ‘‘an impartial interpretation 
of the laws, and administration of justice.”” There is no 
provision in the Constitution referring in terms to the 
admission of attorneys to practice in the courts. The 
Constitution thus separates with singular precision and 
unmistakable clarity the sovereign power of the State 
into three departments. It creates each supreme in its 
respective field. It allots the legislative power to the 
General Court. With equal impressiveness of words 
it assigns judicial power to the courts. 

It is indispensable to the administration of justice and 
the interpretation of the laws that there be members of 
the bar of sufficient ability, adequate learning and sound 
moral character. This arises from the need of enlight- 
ened assistance to the honest, and restraining authority 
over the knavish, litigant. It is highly important, also, 
that the public be protected from incompetent and 
vicious practitioners, whose opportunity for doing mis- 
chief is wide. It was said by Cardozo, C.J., in People 
ex rel. Karlin v. Culkin, 248 N. Y. 465, 470-471: ‘‘‘Mem- 
bership in the bar is a privilege burdened with condi- 
tions.’”” One is admitted to the bar “‘for something 
more than private gain.” He becomes “‘an officer of the 
court, and, like the court itself, an instrument or agency 
to advance the ends of justice. His co-operation with 
the court” is due “‘whenever justice would be imperilled 
if co-operation was withheld.” Without such attorneys 
at law the judicial department of government would be 
hampered in the performance of its duties. That has 
been the history of attorneys under the common law, 
both in this county and in England. Admission to 
practice as an attorney at law is almost without excep- 
tion conceded to be a judicial function. Petition to that 
end is filed in court, as are other proceedings invoking 
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judicial action. Admission to the bar is accomplished 
and made open and notorious by a decision of the court 
entered upon its records. The establishment by the 
Constitution of the judicial department conferred au- 
thority necessary to the exercise of its powers as a co- 
ordinate department of government. It is an inherent 
power of such a department of government ultimately to 
determine the qualifications of those to be admitted to 
practice in its courts, for assisting in its work, and to 
protect itself in this respect from the unfit, those lacking 
in sufficient learning, and those not possessing good moral 
character. Chief Justice Taney stated succinctly and 
with finality in Ex Parte Secombe, 19 How. 9, 13: ‘“‘it 
has been well settled, by the rules and practice of com- 
mon-law courts, that it rests exclusively with the court 
to determine who is qualified to become one of its officers, 
as an attorney and counsellor, and for what cause he 
ought to be removed.” 

There is nothing in the Constitution, either in terms 
or by implication, to indicate an intent that the power 
of the judiciary over the admission of persons to become 
attorneys is subject to legislative control. The grant of 
legislative competency to the General Court is in broad 
language (c. 1 of the Constitution, and especially ec. 1, 
§ 1, art. 4). But it is subject to the impressive limita- 
tions of art. 30 of the Declaration of Rights already 
quoted. It does not embrace the power to override the 
judicial department of government as to the qualifica- 
tions of those to be admitted to practice law. The in- 
herent jurisdiction of the judicial department of govern- 
ment over attorneys at law is illustrated in several of our 
decisions to the effect that power to remove an attorney 
for misconduct, malpractice, or deficiency in character, 
although recognized by statute (G. L. c. 221, § 40,.as 
amended by St. 1924, c. 134), is nevertheless inherent 
and exists without a statute. Randall, petitioner, 11 
Allen, 472. Matter of Carver, 224 Mass. 169, 172, and 
cases cited. Matter of Ulmer, 268 Mass. 373, 397, and 
cases cited. No sound distinction can be drawn with 
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respect to attorneys at law between the power to admit 
and the power to remove under the terms of the Consti- 
tution. 

Numerous statutes have been passed making provision 
in aid of the judicial department in reaching a proper 
selection of those qualified for admission as attorneys to 
practice in the courts. It is not necessary to review them 
in detail. Like many other statutes, they have been 
enacted to enable the courts to perform their duties. 
They have been enacted, also, in the exercise of the police 
power to protect the public from those lacking in ability, 
falling short in learning, or deficient in moral qualities, 
and thus incapable of maintaining the high standard of 
conduct justly to be expected of members of the bar. No 
statute can control the judicial department in the per- 
formance of its duty to decide who shall enjoy the priv- 
ilege of practicing law. Statutes hitherto enacted have 
been followed as the basis of its action. No contentions 
have arisen in the courts concerning their validity. 
Statutes respecting admissions to the bar, which afford 
appropriate instrumentalities for the ascertainment of 
qualifications of applicants, are no encroachment on the 
judicial department. They are convenient, if not essen- 
tial, to enable the judicial department properly to perform 
this duty. The establishment, in 1897, of a State board 
of bar examiners, in place of the county boards previously 
existing, is an example. Statutes of that nature are 
valid provided they do not infringe on the right of the 
judicial department to determine who shall exercise the 
privilege of practicing in the courts and under what cir- 
cumstances and with what qualifications persons shall be 
admitted to that end. When and so far as statutes 
specify qualifications and accomplishments, they will be 
regarded as fixing the minimum and not as setting bounds 
beyond which the judicial department cannot go. Such 
specifications will be regarded as limitations, not upon 
the judicial department but upon individuals seeking 
admission to the bar. There is no power in the General 
Court to compel the judicial department to admit as 
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attorneys those deemed by it to be unfit to exercise the 
prerogatives and to perform the duties of an attorney 
at law. 

These conclusions in our opinion flow irresistibly from 
the provisions of the Constitution. 

These conclusions are in accord with principles declared 
in substance by the great majority of courts in this 
country, many decisions of which are collected in a foot- 
note.* 

The pending bill is in amendment of a part of the 
statutes mainly designed to aid the judicial department 
in the performance of its duty as to the admission of at- 
torneys at law to practice in the courts. The pending 
bill, in form prohibitory, is also mandatory. It in sub- 
stance requires that, if written examinations are held for 
ascertaining the fitness of applicants for admission to the 
bar, the marking of such examination papers must be 
done by members of the board of bar examiners. It is an 
explicit direction as to a means of finding out the quali- 
fications of petitioners for admission to the bar. It does 
not state qualifications or prescribe conduct without 
which one may not become such petitioner; it does not 
even apply to such petitioners. It is not a mere limitation 
upon the powers of an instrumentality created by the 
Legislature to assist the court. It deals solely with the 
exercise of the judicial function, namely, discovery of the 
fact whether each applicant is sufficiently learned in the 
law to be admitted to practice as an attorney at law. The 
provisions of the pending bill fall within the same class 
as would proposed statutes fixing the passing marks for 
admission to the bar, the branches of law on which appli- 


*In re Bailey, 30 Ariz. 407, 412-413. Jn re Day, 181 Ill. 73, 82, 94. 
People v. Peoples Stock Yards Bank, 344 Ill. 462, 470. Olmsted’s Case, 292 
Penn. St. 96, 103-104. In re Leach, 134 Ind. 665, 671. Hanson v. Grattan, 
84 Kans. 843, 845. Jn re Branch, 41 Vroom, 537, 574-575. In re Applica- 
tion of K. 88 N. J. L. 157. In re Bruen, 102 Wash. 472, 476. In re Appli- 
cation for License to Practice Law, 67 W. Va. 213, 218. Danforth v. Egan, 
28. D. 43, 47. In re Platz, 42 Utah, 439, 443-444. State v. Cannon, 240 
N. W. R. (Wis.) 441. Ex parte Garland, 4 Wall. 333, 378-379. Brydonjack 
v. State Bar, 208 Cal. 439, 443-444. Contra, In re Applicants for License 
to Practice Law, 143 N. C. 1; Matter of Cooper, 22 N. Y. 67; but compare 
People ex rel. Karlin v. Culkin, 248 N. Y. 465, 477. 
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cants should be examined, the number of questions to be 
asked, the length of time to be devoted to examinations, 
the tests of moral character to be adopted and the means 
for meeting those tests, and other like matters. If sub- 
jects similar to these were held to be within legislative 
cognizance, it would be vain to say that final power over 
admission to the bar was within the control of the judicial 
department of government. Whether the examinations 
of applicants for admission to the bar shall be wholly 
written, or wholly oral, or partly written and partly oral, 
is a matter for final determination by the judicial depart- 
ment. So, also, is the relative weight to be attributed to 
the results of written and oral examinations. If the 
judicial department decides that the marking of the 
written examinations may be performed by competent 
persons not members of the board but acting under the 
direction of such members, that pertains directly to the 
ascertainment of the qualifications of applicants. It isa 
definite attribute of the judicial department and not an 
immaterial incident. The pending bill is different in its 
fundamental conception from many statutes indubitably 
valid, wherein practice and procedure both civil and 
criminal, rules of evidence, and substantive provisions of 
law have been altered. Statutes of that nature fall within 
the classification of wholesome and reasonable laws within 
the grant of power to the General Court to enact under 
the Constitution, and do not impinge upon the powers 
allotted to the judicial department. They are distinguish- 
able in essential features from the pending bill, which 
directly affects the capacity of the judicial department to 
function. 

We therefore answer questions 1 and 2 of the order in 
the affirmative. It seems unnecessary to make further 
answer to question 3. 

We think that the Honorable Senate ought to be i- 
formed that before the adoption of the present plan of 
employing assistants to aid the bar examiners in marking 
examination papers, it was approved by the justices of 
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the Supreme Judicial Court. The pending bill has been 
considered under the heavy sense of constitutional duty 
to advise the Honorable Senate. 


ARTHUR P. RUGG. 

JOHN C. CROSBY. 
EDWARD P. PIERCE. 
WILLIAM CUSHING WAIT. 
GEORGE A. SANDERSON. 
FRED T. FIELD. 


CHARLES H. DONAHUE. 
Aprit 20, 1932. 


Senate Bill 322, referred to in the foregoing opinion, 
was substituted for an adverse report of the Joint Com- 
mittee on the Judiciary and read as follows: 


An ACT TO REGULATE THE CORRECTION OF ANSWERS TO BAR 
EXAMINATION QUESTIONS. 


SecTion 1. Section thirty-six of chapter two hundred and twenty- 
one of the General Laws is hereby amended by adding at the end thereof 
the following: — 

Nothing in this act shall be construed as permitting the marking of 
examination papers by any person not a member of this board. 

Section 2. This act shall take effect upon its passage. 


The bill having been substituted, by vote of 19 to 13, 
the order referred to in the opinion was adopted, as 
appears in the Senate Journal of March 29, 1932, as 
follows: 

Order Adopted. 


Mr. Davis offered the following order, and, under 
the rule, it was referred to the committee on Rules, 
to wit: — 

Whereas, There is pending before the Senate a bill 
entitled, ‘““An Act to regulate the correction of 
answers to bar examination questions’’, printed as 
Senate document number three hundred and twenty- 
two, a copy of which is hereto annexed; and 
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Whereas, Grave doubt exists as to whether the 
enactment of such a bill properly lies within the 
legislative province as defined and limited by thé 
Constitution of the Commonwealth; accordingly 
be it 

Ordered, That the Senate require the opinions of 
the Honorable the Justices of the Supreme Judiciag 
Court on the following important questions of law: 

1. Would the General Court be usurping th 
functions of the Judiciary in enacting such a bill? 

2. Would such bill, if enacted into law, be violad 
tive of Article XXX of the Declaration of Rights? 

3. To what extent is the admission of candidate 
to the office of attorney-at-law subject to regulatiog 
and control by the General Court? 

Subsequently Mr. Fish, for the said committeg 
reported that the order ought to be adopted; ang 
it was considered forthwith, under a suspension @ 
the rule, moved by Mr. Fish, and, by a vote of I 
to 9, it was adopted. 


Reconsideration was refused at a subsequent session, ¥ 




















